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CHAPTER 1 
Introduction and Methodology 


1.0 INTRODUCTION: UNDERSTANDING HEALTH, PUBLIC HEALTH 
AND INTERFACE WITH LAW 


1.1 Health: Understanding of health is the basis of all health care, health rights and 
right to health movement. Health is not perceived the same way by all members of a 
community including various professional groups like biomedical scientists, social 
science specialists, ecologists etc. Concept of health has evolved over the centuries 
from an individual concern to a world-wide social goal and encompasses the whole 
quality of life. K. Park traces the different dimensions of health, the evolution of the 
concept of health and the essence of the definition of health.' Health has been 
defined in’ various terms’such as ‘the condition of beirig’ sound in body, mind or 
spirit’, “a condition or quality of the human organism expressing adequate 


functioning’, ‘a state of relative equilibrium’ etc. 


tiv ket 


HO definition of health has been widely accepted and is comprehensive: 
“Health is a state of complete physical, mental and social wellbeing 


and not merely an absence of disease or infirmity”(WHO 1948) 


WHO also affirms that the enjoyment of the highest attainable standard of health is 


one of the fundamental rights of every human being without distinction of race, 


+? 


religion, political belief, economic or social condition. 


WHO definition is broad and comprehensive and therefore not very specific. It 
appears to be an idealistic goal but it sets out standard, the standard of ‘positive 


health’. Hence it redeems health from the confines of biomedical limitations and 


"K. Park, Park’s Text Book of Preventive and Social Medicine, 18" ed. (Jabalpur: M/s Banarsidas 
Bhanot Publishers, 2005), pp.12ff.; also refer E. Premdas, Right to Health and Health Care, Integral 
Liberation, Vol.12, No.1 (April 2008), pp.3-15. 
* The Constitution was adopted by the International Health Conference held in New York from 19 
June to 22 July 1946, signed on 22 July 1946 by the representatives of 61 States (Off. Rec. Wld Hlth 
rg., 2, 100), and entered into force on 7 April 1948. Amendments adopted by the Twenty-sixth, 
‘wenty-ninth, Thirty-ninth and Fifty-first World Health Assemblies (resolutions WHA26.37, 
WHA29.38, WHA39.6 and WHAS1.23) came into force on 3 February 1977, 20 January 1984, 11 July 
994 and 15 September 2005 respectively and are incorporated in the present text. World Health 
ganisation (WHO), The Constitution, http://www.who.int/governance/eb/who_constitution_en.pdf 
Sth May 2009) 
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brings into the centre of discussion the physical, mental, social, spiritual, emotiona 


vocational dimensions.’ Hence, health has acquired a new philosophy of health an 


5 
some of the aspects are’, 


e Health is a fundamental human right 
Health is the essence of productive life, and not the result of eve 


a 
increasing expenditure on medical care 
e Health is inersectoral 
e Health is an integral part of development 
e Health is central to the concept of quality of life 


e Health involves individuals, state and international responsibility 
Health and its maintenance is a major social investment 
e Health is world-wide social goal. 


1.2 Health Care: While ‘Health’ refers to the philosophical aspect and the goal o: 
human life, health care refers to the services which are essential to this state 0: 

wellbeing. It is defined as Pate? 
Ses Hq prude of woes Picea to Feeduals, | fans 01 
communities by the agents of the health services or professions, for the 


purpose of promoting, maintaining, monitoring or restoring health”? 


The health care services are organized, administered and financed adequately. There 
is also the additional aspect of the service by way of diagnosis, helping, cure, 
education and rehabilitation by the assistance of health professionals. Health care 
includes ‘medical care’ which is a subset of a health care system. Medical care refers 
chiefly to those personal services that are provided directly by physicians or rendered 
as a result of the physician’s instructions. 


The essential characteristics of health care’ are, 


° Appropriateness (relevance), i.e. whether the service is needed at all in 
relation to essential human needs, priorities and policies 

° Comprehensiveness 1.€., Whether there is an optimum mix of preventive 
curative and promotional services: | | 

° Adequacy, i.e., . 

° Availability, i.e 
health facility 


if the service is proportionate to requirement; 
- Tatio between the population of an administrative unit and the 


; es Gi © OS 2 Plkueeee ee ee 
: IX. Park, ibid., 12 ff 
V&. Last, A Dictionary o Epidemi 
a = ey y ide , £, : : Pp 
. Rak, ibid, p.27. ‘che pidemiology, Oxford University Press, cited by K. Park. 


Narized as avatlabilj ibili 
i. rk, 1 : ‘ ility, ace / ili ity . 
rf So eallarge y, accessibility, acceptability and quality in the right to 
leah ?care: lity. | 


Operationalisi . ae 
Moving from Idea to Renee p alising Right to Healthcare in India’ in Right to 


erah Pr -Pedino Re . ; 
*rabad (3 and 4 January, 2003) 89-92 ig al Aa Bali held at the Asian Social F 
at. — iy 5 & 3 


ibid., p.27. 


orum. 


a 
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¢ Accessibility, i.e. this may be geographic accessibility, economic accessibility 
or cultural accessibility; - 


° Affordability, i.c., the cost of health care should be within the means of the 
individual and the state; and 


° Feasibility, i.c., operational efficiency of certain procedures, logistic support, 
manpower and material resources. 


Levels of Health Care®: Health care could be primary, secondary or tertiary 
depending on the levels of care that is required and organized. Primary Health Care is 
the first level of contact between the individuals and the health system where 
‘essential’ health care is provided. Secondary health care deals with more complex 
health problems and comprises essentially of curative services. This is the first 
referral level in the health system. Tertiary health care offers super specialist health 
care. They provide highly specialized care at the regional or central level institutions. 

In all this primary health care which 1S comprehensive and addresses various — 
“determinants: of health is very basic atid has a central role i in terms of Font to health 
care.” Health care has also other dimensions such as preventive, Promotive, curative 


and rehabilitative. 


1.3 Public Health: 


Understanding health as “well-being” not only of individuals but also of the society 
and the entire population, links health to the discourse on public health. A series of 
events in Europe linked to industrialization led societal changes (like over crowding 
of cities, growth of slums, accumulation of filth, high sickness and death rates 
especially among women and children, infectious diseases like tuberculosis etc) 
which deteriorated the health of the people in general led to the birth of public health 
concept in England around 1840. Cholera which is often called the “father of public 
health” appeared time and again prompted governmental measures for public health. 
“The Sanitary Conditions of the Labouring Population”, report of Chadwick in great 
Briton set London and other cities slowly on the way to improve housing and working 
conditions. This report is landmark in the history of public health. The linkages of 
diseases like Cholera and typhoid with the causative agents of drinking water, which 


is now known as “great sanitary awakening” gave rise to the demand from people for 


1G 


See section on Right to health care (below) , 


o 


clean water. These processes gave rise to the first Public Health Act of 1875 in 


: 10 
England for the control of human environment. 
blic health evokes several different images and hence various definitions 
blic health are, ‘broad social enterprise or system’, 


‘body of 


The term pu 
are in vogue. The images of pu 
‘the professionals and workforce solving important health problems’, 
knowledge and techniques to be applied to health related problems’, ‘activities of the 


governmental public health agencies’ (meaning provision of medical care) and ‘health 


of the public measured in terms of health and illness in a population’. 


Among many definitions that have been developed Winslow’s definition has been 


very comprehensive and has also stood the test of time since 80 years. He defines 


public health as 


.. the science and art of preventing disease, prolonging life, and promoting 

health and efficiency through organized community effort for the sanitation of 
the environment, the control of communicable infections, the education of the 
individual in personal hygiene, the organisation of medical and nursing 
services for the early diagnosis and preventive treatment of disease, and for 
the development of the social machinery to ensure everyone a standard of 
living adequate for the maintenance of health, so organizing these benefits as 
to enable every citizen to realize his birthright of health and longevity. 


This definition has been adapted by the WHO Expert Committee on Public Health 


Administration. 


Public health is closely linked to the concept of ‘Preventive Medicine’!* which is 
linked to the actions of large number of people and whose primary objective is 
prevention of disease and promotion of health, ‘Social Medicine’ '* which is the study 


of humans as_ social beings in the total environment and whose primary focus is on 


the health of the community as a whole; it is also associated with the concepts of 


‘Community Medicine’! and ‘Community Health’'®. 
Public health, in 1 j inati 
ic health, in its present form, is a combination of scientific disciplines and skills 


and strategi i 
trategies that are directed to the maintenance and improvement of the health of 


ere 
‘ K. Park, ibid., pp.4-5 

Bernard J. Turnock, Essentials of 
Publishers, 2007, D5: 
2? . >] 

Winslow CEA, “The Untilled Field 
in Bernard J. Turnock, ibid. p. 6-7 
| K. Park, ibid., p.6 
— Ibid., p.42 
7 K. Park, , p.9 & p.42 
“Ibid., p.41 ibid 
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Public Health, Sudbury (Massachusetts): Jones and Bartlett 


of Public Health” in Modern Medicine, 1920, 2:183-191 as cited 


og 


the people. Besides being a discipline, it has become a social institution created and 
maintained by society to do something about the death rate, sanitary conditions and 
many other matters relating to life and death, largely of the populations. Known by 
different names in different settings, public health is essentially is population 


medicine which has the common ground of concern for the promotion of health and 


prevention of disease. 


1.4 Social Determinants of Health: 


Health is multifactorial and many factors influence health both within the individual 
and externally in the society. The health of individuals and community is the result of 
many interactions. The determinants can be biological; behavioral and socio-cultural 
conditions; environment; socio-economic conditions; health services; aging of the 


population; gender etc.’ 


The figure bélow ilhistrates this aspect of determinants of health: 


(K. Park, Preventive and Social Medicine, p.18) 


” K. Park, ibid., p.17-18 ; 


WN 


However, the understanding that health is socially determined has been recently given 


attention to by WHO and the Commission on Social Determinants of Health looks 


determinants of health'®. The societal and political aspects 


into the various aspects of 
ned so much importance that WHO has formed a commission on 


of health have attal 
on Health (CSDH). "The 


this known as Commission on Social Determinants 


following figure’? explains the complexity of health determinants and its linkage to 


political economy of health. 


PHYSIOLOGICAL 
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_ DISADVANTAGE 


WEALTH: LEVEL & 
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POLITICAL. 
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CHARACTERISTICS. STRESS GENETIC & 
; BIOLOGICAL 
CHARACTERISTICS 


HEALTH 


‘HEALTH SYSTEM 
CHARACTERISTICS SERVICES 
; RECEIVED: 


“Health” has two. aspects: occurrence 
finadence) and intensity (sevenily}. 


For intluences at the comminity level, there is.a spectrum from those that are *inchiding income inequality 
aggregations from individualtevel data to those thal are ecological in nature. 


“The Social Determinants of Health refer both to specific features of and pathways 
by which societal conditions affect health and that can potentially be altered by 


; ee : 4 
alae action and aims at tackling the “causes of causes” of disease and health 
inequities. 


2.0 INTERNATIONAL LAW AND LINKAGES TO PUBLIC HEALTH IN 
RELATION TO ARTICLE 21 


Right to Life which is enshrined in Article 21 of the Indian Constitution was 


predominantly considered as a civil and political right which has to be protected and 


18 
~ WHO, Report of the Firs : eae 
ee irst Meeting of CSDH Regional Civil Society Facilitators at Geneva. 8-10 August 2005 


http: \ 
20mesting42001%2008%20faciltaterses 208 Te a nanits/country_ action CSDH%20frst% 


ers coer Fee ators 6208-1 0%20AUg%2005%20eNg pat (22 May 2009) 

Beh ee lat e eee S Health Movement in Putting the Social Determinants of Health he 
eecfhrwa te ealth Promotion Journal of Australia 17( 3) D er 2006 
” Barbara Seat EA esteeminants/resources‘articles/hpjadee2006 pdt (22nd May 2009) — 
_ ara otarheid, “Are social determinants of health the eame nc enoietat” : 
oe : ants ealth the same as societ 
a on Journal of Australia , 17(3) December 2006, 


Lp WW 


al determinants of health?” in Health 


yy ho mVsocial_determinants/resources: 
In for WHO, Social Determinants 


VW ] 
YW) 


varticles*hpjadec2006. pdf (22nd May 2009) 
of Health — a Powerpoint Presentation at the CSD] 
ts/Theme A Aleclrwin.pdf (22nd May. 2009) ; 


i | 6 


ws Alec Irw 


inVintellecwualproperty‘even A Secretariat, 
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promoted and fulfilled by the State. However, right to life with dignity which includes 
socio-cultural entitlements such as food, housing, education, health etc. is the close 
reading of otherwise known as economic-social and cultural rights along with the 
understanding of right to life. Hence Article 21 of the Indian Constitution becomes the 
meeting point of Part III and Part IV of the Indian Constitution. The economic-social 
and cultural aspects of health are spelt out in many international human rights related 


covenants and declarations. 
2.1 International Human Rights Law Framework 


2.1.1 Universal Declaration of Human Rights (UDHR), Article 25. states: 
“Everyone has the right to a standard of living adequate for ... health and well-being 
of himself and his family, including food, clothing, housing, medical care and the 
right to security in the event of ... sickness, disability... Motherhood and childhood 
- are entitled to special care and assistance....""The ‘importance of this article and 
UDHR is very well recognized by many thinkers. “Medicine and its allied health 
sciences have far too long been only peripherally involved in work on human rights. 
Fifty years ago the door to greater involvement was opened by article 25 of Universal 


Declaration on Human Rights, which underlined social and economic rights ...77* 


2.1.2 International Covenant on Economic, Social and Cultural Rights 
(ICESCR): 

At the global level the International Covenant on Economic, Social and Cultural 
Rights (ICESCR)”* mandates right to health through Article 9 and Article 12 of the 
covenant: 


Article 9: The States Parties to the present Covenant recognize the right of 
everyone to social security, including social insurance. 
Article 12: 


1. The States Parties to the present Covenant recognize the right of everyone 
to the enjoyment of the highest attainable standard of physical and mental 
health. 

2. The steps to be taken by the. States Parties to the present Covenant to 
achieve the full realization of this right shall include those necessary for: 


~~ Paul Farmer, Pathologies of Power 213 (Berkley: University of California Press, 2003) p.213 
internet review version 

http://books. google.com/books?id=2sbP7J-IckoC& dq=Paul+Farmer+Pathologies+ of Power (26" 
May, 2009) 

~ Article 12, International Covenant on Economic, Social and Cultural Rights 
iitp//www.unbehr.ch/html/menu3/b/a_ceser.htm (26th May, 2009) 


U 


sion for the reduction of the stillbirth-rate and of infant 


d for the healthy development of the child; . 
ts of environmental and industrial 


(a) The provi 
mortality an 

{b) The improvement of all aspec 
hygiene; as 

(c) The prevention, treatment and control of epidemic, endemic, 
occupational and other diseases; , 

(d) The creation of conditions, which would assure to all medical 
service and medical attention in the event of sickness. 

Also Articles 7 and 11 include health provisions: “The States Parties ... 


recognize the right of everyone to ... just and favourable conditions of work 
which ensure ... safe and healthy working conditions; ... the right to ... an 


adequate standard of living.” 


Articles 2 and 3 of this covenant lay down the obligations of the States ratifying this 


treaty: 
Article 2 states the following: 
1. Each State Party to the present Covenant ‘undertakes to take steps, 
individually and through international assistance and co-operation, especially 
economic and technical, to the maximum of its available resources, with a 
view to achieving progressively the full realization of the rights recognized in 
the present Covenant by all appropriate means, including particularly the 
adoption of legislative measures. 
2. The States Parties to the present Covenant undertake to guarantee that the 
rights enunciated in the present Covenant will be exercised without 
discrimination of any kind as to race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status. 
3. Developing countries, with due regard to human rights and their national 
economy, may determine to what extent they would guarantee the economic 
rights recognized in the present Covenant to non-nationals. 
Article 3 states that the States Parties to the present Covenant undertake to 
ensure the equal right of men and women to the enjoyment of all economic, 
social and cultural rights set forth in the present Covenant. 


2.1.3 The World Health Organisation (WHO): The WHO constitution”’ states the 
following Principles: Health is a state of complete physical, mental and social well- 
* being and not merely the absence of disease or infirmity. The enjoyment of the 
highest attainable standard of health is one of the fundamental rights of every human 
being without distinction of race, religion, political belief, economic or social 
condition. The health of all peoples is fundamental to the attainment of peace and 


security < is : | 
y and is dependent upon the fullest co-operation of individuals and States. The 


24 ; 
World Health Organisation (WHO), The Constitution 


http: WWw wl ‘ / 
: : yW.WnNO.Int/ 2Overnance/e ‘ ar: 
> Inv’governance/eb/who_ constitution _en.pdf (25th May 2009) 
‘oe 


eee ; 


achievement of any State in the promotion and protection of health is of value to all. 
Unequal development in different countries in the promotion of health and control of 
disease, especially comrhunicable disease, is a common danger. Healthy development 
of the child is of basic importance; the ability to live harmoniously in a changing total 
environment is essential to such development. The extension to all peoples of the 
benefits of medical, psychological and related knowledge is essential to the fullest 
attainment of health. Informed opinion and active co-operation on the part of the 
public are of the utmost importance in the improvement of the health of the people. 

Governments have a responsibility for the health of their peoples which can be 
fulfilled only by the provision of adequate health and social measures.- WHO 

Constitution 

2.1.4 Alma Ata Declaration 1978: * At the International conference which was 

convened by World Health Organisation in 1978 at Alma Ata this was converted into. 
the famous primary health care Reclame whereby Pee sviminne would she 

responsible to the people to assure primary health care for all by the year 2000. 

Primary health care is “essential health care which is to be universally accessible to 

individuals and families in the community in ways acceptable to them, through their 

full participation at a cost the community can afford’”° — Alma Ata Declaration on 

Health For All by 2000. It declared: “The Conference strongly reaffirms that health, 

which is a state of complete physical, mental and social wellbeing, and not merely the 

absence of disease or infirmity, is a fundamental human right and that the attainment 

of the highest possible level of health is a most important world-wide social goal 

whose realization requires the action of many other social and economic sectors in 

addition to the health sector.” 


"Health and development are intimately interconnected. Both 
insufficient development leading to poverty and inappropriate 
development ... can result in severe environmental health problems... 
The primary health needs of the world's population ... are integral to 
the achievement of the goals of sustainable development and primary 
environmental care...Major goals: By the year 2000 - eliminate guinea 
worm disease and eradicate polio; By 1995: reduce measles deaths by 
95 per cent; ensure universal access to safe drinking water and sanitary 


” Jan Swasthya Abhiyan, Health for All, Now! 62-74 (Chenni:Aid-India, 2004) 

*° WHO, Primary Health Care(1978), http://www.euro.who.int/A bout WHO/Policy/20010827_1 (26th 
May, 2009). In the 1970’s and 1980’s WHO played a key role in putting the agenda of Comprehensive 
Primary Health Care onto the agenda of governments and member nations. The Alma Ata declaration 
on Primary Health Care was a commitment of the world nations to ensure health as a basic right and 
make provisions in their respective national health systems. 


~ 


measures of excreta disposal; By the year 2000 [reduce| the number of 
deaths from childhood diarrhea by 50 to 70 per cent. 


2.1.5 Various International Conventions: 


e Convention on the Elimination of All Forms of Discrimination Against Women 


(CEDAW), Articles 10, 12 and 14 state as follows: 
ducational information to help to ensure the health 


"States Parties shall ... ensure 


to [women] ... access to specific e 


and well-being of families, including information and advice on family planning.... 

States Parties shall ... eliminate discrimination against women in ... health care ... to 
ensure, on a basis of equality of men and women, access to health care services, 
including those related to family planning....; ensure ... appropriate services in 
connection with pregnancy... States Parties shall ... ensure ... that [women in rural 
areas] ... have access to adequate health care facilities, including information 
couriselling and services in family planning...." "4 dae io 

e Convention on the Elimination of All Forms of Racial Discrimination (CERD) 
Article 5 states :"States Parties undertake to ... eliminate racial discrimination ... 
and to guarantee the right of everyone, without distinction as to race, colour, or 
national or ethnic origin, to equality before the law, ... the right to public health, 
medical care, social security and social services..." 

° Convention on the Rights of the Child (CRC) Article 24 states: "States Parties 
recognize the right of the child to the enjoyment of the highest attainable standard 


of health and to facilities for the treatment of illness and rehabilitation of health...." 


2.1.6 Various Declarations: 


e Copenhagen Declaration committed to promoting and attaining the goals of 
universal and equitable access to ... the highest attainable standard of physical and 
mental health, and the access of all to primary health care, making particular efforts 
to rectify inequalities relating to social conditions and without distinction as to race, 
national origin, gender, age or disability...." (Copenhagen Declaration, Commitment 


6) 


e Beijing D i ici iti 
jing Declaration gave an explicit recognition to the right of all women to control 


all aspect: 
pects of their health, in particular their own fertility, is basic to their 


empowerment and e inati 
expressed the determination to ensure equal access to and equal 


—_——___. 
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treatment of women and men in health care and enhance women's sexual and 
reproductive health as well as Health.(Beijing Declaration, paras. 17 and 30) 

Beijing Platform for Action reiterated that women have the right to the enjoyment 
of the highest attainable standard of physical and mental health. The enjoyment of 
this right is vital to their life and well-being and their ability to participate in all 
areas of public and private life.... Women's health involves their emotional, social 
and physical well-being and is determined by the social, political and economic 
context of their lives, as well as by biology. It stressed that to attain optimal health, 
equality, including the sharing of family responsibilities, development and peace as 


necessary conditions.” (Beijing Platform for Action, para. 89) 


¢ Habitat Agenda has reinforced its commitment to the goals of universal and equal 


access to the highest attainable standard of physical, mental and environmental 


health, and the equal access of all to primary health care, making particular efforts 


“to rectify inequalities relating to social and economic conditions, without distinction 


as to race, national origin, gender, age, or disability. Good health throughout the 
life-span of every man and woman, good health for every child as fundamental to 
ensuring that people of all ages are able to participate fully in the social, economic 
and political processes of human settlements .... Sustainable human settlements 
depend on ... policies ... to provide access to food and nutrition, safe drinking water, 
sanitation, and universal access to the widest range of primary health-care 
services...; to eradicate major diseases that take a heavy toll of human lives, 
particularly childhood diseases; to create safe places to work and live: and to 
protect the environment.... Measures to prevent ill health and disease are as 
important as the availability of appropriate medical treatment and care. It is 
therefore essential to take a holistic approach to health, whereby both prevention 
and care are placed within the context of environmental policy...." (Habitat Agenda, 
paras. 36 and 128) 

Cairo Programme of Action:** "Everyone has the right to the enjoyment of the 
highest attainable standard of physical and mental health. States should take all 
appropriate measures to ensure, on a basis of equality of men and women, universal 


access to health-care services, including those related to reproductive health care.... 


* Ravi Duggal, “Right to Health and Health Care — Theoretical Perspective" in Health Care Case Law 


if} 


India: A Reader, ed. Mihir Desai & Kamayani Bali Mahabal, (Mumbai: Cehat & ICHRL, 2009), 


pp.9-10 


ans of family health should be recognized and 


The role of women as primary custodi . 
alth education, the availability 


supported. Access to basic health care, expanded he 


of simple cost-effective remedies ... should be provided...." (Cairo Programme of 


Action, Principle 8 and para. 8.6) 


2.2 Public Health and Human Rights Interface: 

Human rights and Public health are two complementary approaches, and languages, to 
address and advance human well-being. The human rights approach seeks to describe 
— and then to promote and protect — the societal level prerequisites for human well- 


being in which each individual can achieve his or her full potential.” 


While human rights concerns the well-being of humans as citizens (what governments 
do or should not do to insure well-being) health concerns the physical, mental and 
_ social well-being of individuals. There is a very close link between public health and 


human rights. Public health can be defined as “what we as a society do collectively to 
1930 


ensure the conditions in which people can be healthy” and has a very strong linkage 
and relationship with human rights. Human rights violations exist in the design and 
implementation of health policies, to the detriment of health. For example, population 
policies have often failed to respect individual decision-making and informed choices. 
Also discrimination against ethnic, religious and racial minorities, as well as on 
account of gender, political opinion, or immigration status, compromises or threatens 


the health and well-being of millions. 


UDHR, the cornerstone document of modern human rights, through its focus on the 
societal-level determinants of well-being addresses a panoply of public health issues 
and concerns, even though the word health itself appears only once in the document. 


The relationship between public health and human rights is summarized in a three 
fold way?!: 


¢ Public Health Policies, programs and practices impact human rights. 


¢ Health impacts result from violations of human rights 


e Public Health and human rights are inextricably linked to promote the well- 


being of individuals and Society as a whole. 


29 
Jonathan M Mann et. 


al. . > — ‘ 
i , (eds.), Health and Human Rights (New York & London: Routledge 1999) 
+ or ed > 
Definition given by Institu ici 
: g y Institute of are | ae 
Ibid., at 29 € of Medicine, USA (1988) cited in Jonathan M Mann et.al., (eds.) 


' Ibid, 11-18 


2.3 International Human Rights Law Framework and Public Health in India: 

India joined the UN at the start on October 30" 1945 and on 12" December 1948 the 
Universal Declaration of Human Rights was proclaimed and India was a party to this. 
The formulation of India’s Constitution was certainly influenced by the UDHR and 
this is reflected in the Fundamental Rights and the Directive Principles of State 
Policy. Most of the civil and _ political rights are guaranteed under the Indian 


Constitution as Fundamental Rights. But most of the Economic, Social and Cultural 


Rights do not have such a guarantee. 


India ratified this Covenant way back on 10" April 1979, and having done that 
became obligated to take measures to assure health and healthcare (among others) as a 
right. The Constitution as a forceful appeal to the State through the Directive 
Principles to work towards assuring these rights through the process of governance 


but clearly states that any court cannot enforce them.” 


The experience of governance in India shows that both fundamental rights and 
clirective principles have been used as a political tool. While the fundamental rights 
are justiciable, and on a number of occasions citizens and courts have intervened to 
uphold them, there have also been numerous instances where even the courts have 
failed either because the ruling government has steamrolled them or the court orders 
have been ignored by governments. In case of the Directive Principles it is mostly 
political mileage, which determines which of the principles get addressed through 
governance. For instance, Article 46°° has been implemented with a fair amount of 
seriousness through the policy of reservations for scheduled caste, tribes and other 
backward castes/classes because it is the most powerful tool for success in India’s 
clectoral politics. But Articles 41, 42 and 47, which deal with social security, 


maternity benefits and health, respectively, have been addressed only marginally. 


When we look at right to health and healthcare in the legal and constitutional 
framework, it is clearly evident that the Constitution and laws of the land do not in 


any way accord health and healthcare the status of rights. There are instances in case 


” Article 37 pertaining to the application of the principles contained in Part IV of the constitution states, “The provisions 
contained in this Part shall not be enforceable by any court, but the principles therein laid down are nevertheless fundamental in 
‘he governance of the country and it shall be the duty of the State to apply these principles in making laws” 

~Aiticle 46 - Promotion of educational and economic interests of Scheduled Castes. Scheduled Tribes and other weaker sections: 
he State shall promote with special care the educational and economic interests of the weaker sections of the people, and, in 
articular, of the Scheduled Castes and the Scheduled Tribes, and shall protect them from social injustice and all forms of 
exploitation. 


d 


ed 
we 


law wherein for instance the right to life, article 21 of the Indian Constitution, or 


ive principles have been used to demand acces 
eferences made to the ICESCR, CEDAW, UDHR etc. 


ee A tant s to healthcare, especially 
various direc 


in emergency situations or r 


These are exceptional cases, and even if the Supreme or High Courts have upheld 


some decisions as being a right, for instance getting at least first aid in emergency 


situations from private clinics or hospitals, or access to public medical care as a right 


in life threatening situations, or right to healthy and safe working environment and 
medical care for workers etc., the orders are rarely respected in day to day practice 
unless one goes back to the courts to reiterate the orders. Infact, this is often the case 
even with fundamental rights, which the State has failed to respect, protect, or fulfill 
as a routine, and one has to go to the courts to demand it. For 4 population, which is 
predominantly at the poverty or subsistence level, expecting them to go to the courts 
to seek justice for what is constitutionally. ordained as a right is unrealistic as. well as. 
discriminatory. Hence, mere constitutional provision is not a sufficient condition to 
guarantee a right, and more so in a situation like health and healthcare wherein 


provisions in the form of services and commitment of vast resources are necessary to 


fulfill the right. 


Despite the above, it is still important to have health and healthcare instituted as a 
right within the constitution and/or established by a specific Act of Parliament 
guaranteeing the right. Ruth Roemer discussing this issue writes, “The principal 
function of a constitutional provision for the right to health care is usually symbolic. It 
sets forth the intention of the government to protect the health of its citizens. A 
statement of national policy alone is not sufficient to assure entitlement to health care; 
the right must be developed through specific statutes, programs and services. But 
setting forth the right to health care in a constitution serves to inform the people that 
protection of their health is official policy of the government and is reflected in the 


basic law of the land”?.*4 


To take ane iS-a-Vi 
Xample, government policy vis-a-vis healthcare services has mandated 


entit 2 ie 
itlements under the Minimum Needs Program started with the Fourth Five Year 
Plan, that the a <a 
, that there should be a civil hospital in each district, a primary health centre in 


rural areas for eac 
ul areas for each 20,000 —30,000 population (depending on population density and 


34 Pi 

Ravi Duggal, ‘ ‘Right to Healt 
in India: A Reader. ed, 
p.6 


Mihir a a lealth Care Theoretical Perspective” in Health Care Case Law 
“Sal & Kamayani Bali Mahabal, (Mumbai: Cehat & ICHRL, 2007) 
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difficulty of terrain) and five such units being supported by a 30 bedded Community 
Health Centre, a subcentre with two health workers for a rural population unit of 
2500-5000 population, and similarly a Health Post for 50,000 persons in urban areas. ° 
But what is the real situation. Almost every district (except perhaps the very new 
ones) does have a civil hospital (and each district did have a civil hospital even during | 
the colonial period!). The situation regarding PHCs varies a lot across states from one 
PHC per 7000 rural population in Mizoram to one per over 100,000 in some districts 
of the EAG” states. The villagers deprived of this entitlement cannot go to the courts 
demanding the right to a PHC for their area because such a legal backing does not 
exist. Further, in many states where this ratio is honoured for PHCs or CHCs, 
adequate staff, medicines, diagnostic facilities, maintenance budgets are often not 
available to assure that proper provision of services is available to the people 
accessing these services. (MoHFW, 2001) Further still, if one looks at distribution of 
healthcare resources across “regions, rural and urban areas, one sees vast 
discrimination — in metropolitan areas public health budgets range from Rs.500-1300 
per capita in sharp contrast to PHC areas with only Rs. 40- 120 per capita; urban areas 
across the country have a bed-population ratio of over 300 beds per 100,000 
population in contrast to rural areas having around 40 beds per 100,000 persons. This 


is gross inequity but there is no law presently that can help address this. 


Apart from the above a small privileged section of the population, largely what is 
called the organized sector, that is those working in government, private industry and 
services have some form of health/social insurance coverage, either through social 
security legislation like Employee State Insurance Scheme, Central Government 
Health Scheme, Maternity Benefit Scheme, and various other schemes for mine 
workers, plantation workers, beedi workers, cinema workers, seamen, armed forces, 
railway employees etc., or through employer provided health services or 
reimbursements. This population estimated to be about 12% of-the country's 
population might be said to have right to healthcare, atleast during the working life of 
the main earner in the family. Another 1% of the population is covered through 
private health insurance like mediclaim. In these cases entitlement is based on 
employment of a certain kind, which provides rights on the basis of protective 


legislation that is not available to the general population. While this is a positive 


*° EAG stands for Empowered Action Group states which include the following: Rajasthan, Madhya Pradesh, Chattisgarh, Uttar 


Pradesh, Uttaranchal, Bihar, Jharkhand and Orissa 


scriminatory because the entitlement as a right is selective and 


provision, it becomes di : 
in policy or as selective 


al. Hence mere entitlements having basis only 


not univers "Ae 
e equity and non-discrimination. 


rights does not establish a right and neither can assur 


years since India committed to this treaty. Post-ratification efforts 


d the first National Health Policy in 1982 were 


It is now over 25 
through the 6" Five-year Plan an 
indeed the first steps in honoring this commitment. As 
frastructure was expanded considerably during the first half of the 


we have seen above the rural 


public health in 


eighties, more resources were being committed to the health sector ete., but 


somewhere by mid eighties the commitment seems to have lost ground. In the nineties 
with the economic crises the public health sector lost out completely, with the final 
blow being delivered by the National Health Policy 2001. Interestingly, the last 
decade of the 20" century also saw the declining commitment to Health For All by the 

- WHO, when in the-1998 World Health Assembly it announced its policy for Health 
for All in the 21 Century. WHO had started towing the World Bank line from the 
1993°° WDR Investing in Health, which asked poor country/developing country 
governments to focus on committing public resources to selective care for 
selected/targeted populations, and to leave the rest to the market. With inter- 
governmental commitment to assure the right to the highest attainable standard of 
health waning, it became even more difficult for the Indian State to honour its 
commitment to ICESCR in an economic environment being largely dictated by the 
World Bank. At another level the Committee of the Economic, Social and Cultural 
Rights, which is supposed to monitor the implementation of ICESCR, has also failed 
to get countries like India to take measures to implement the provisions of the 
ICESCR. India has not even filed its initial report under the ICESCR.?’ 


3.0 CONSTITUTIONAL FRAMEWORK OF ARTICLE 21. AND LINKAGES 
TO PUBLIC HEALTH: 


3.1 The Problem of Health in the Context of Article 21 of the Constitution 


There ar ¢ : 
ere are a large number of groups in the country who are working on public health 


issues at various : . . 
é is levels. But unlike other issues of housing, education, information etc. 


~ For a critique of WHO see Global Health W 


9p.277-290. atch 2005-06:An Alternative World Health Report, 
Article 51 of the Constitution ti ; 
' ‘ titled promotion of in 
nternational commitments. inchidiing aah Kee “Saat ul peace and security gives assurance that India will honour its 


en < aa” c nm ¢ ns ° a: : ; 7 bei: 
\deavour to- (a) laws and treaties which it has signed and ratified — “The State shall 


security; (b) maintain just and h 
; ; ; jus nourable rel: ; betwee ions: (ec) fi 
eo p able relations between nations: (c) foster 


is gs of organise eae its 
disputes by arbitration” ganised peoples with one another: and (d) encourage 


‘ies promote international peace and 
“spect for international law and treaty 
ttleme r ; 
erement of international 


issue of health as right is not heard of so often. However, since health is generally 
visualized as a curative or medical which is predominantly individual centric, the 
thought of health as a socio-cultural right and the importance of public health, is 
increasingly becoming a matter that is reserved for the researchers and public health 
experts. What one witnesses on the ground, however, are sporadic voices of protests 
and sensationalisation by media when there is a death in the public hospital due to 
neglect or when unethical practices by the private practitioners (such as se-selection 
tests, illegal organ transplantations etc.) result in public scam having adverse effects 
on those sections who avail the services of private health care providers, etc. On the 
contrary large scale denial of health rights due to the malfunctioning of the under 
financed health system, unfilled vacancies or rampant corruption which forces people 
to suffer or force people to go to private care which is unaffordable thus incurring 
large debt goes unreported and unnoticed. Health, and much less public health, has 
not sufficiently entered into the discourse of legal rights and entitlements, even less 
that of human rights. Health is yet to be transformed into an entitlement or 
fundamental human right which is enforceable or justiciable, as is true of many other 
rights, due to its classification in the category of economic, social and cultural right 
(ESCR). Besides, it is enumerated in the concurrent list of the Indian constitution, 
and largely remains a state subject at the mercy of the centre and has not only 
remained a subject which is grossly neglected but also has been promoted as a fertile 
ground for the pharmaceutical industry and private health care market to thrive. 

As an economic, social and cultural right which is linked to many other intrinsic 
rights the legal enforceability of health as a right is hard to come by vis-a-vis the civil 
and political rights which are more defined. Hence efforts towards sharpening the 
understanding of health rights and a large number of civil society groups, 
movements raising and addressing the issue of health rights will go a long way in 


establishing health as fundamental human right. 


Some argue that ‘Article 21 of the Indian Constitution contains ‘right to life with 
dignity’ by implication also refers to right to health without which right to life with 
dignity is not possible implying that it is not necessary to speak of right to health 
separately. However, in an atmosphere where a considerable extent of privatisation 
has taken place in the public health and the State has been reduced to be a minor stake 
holder, the health care is becoming unaffordable and _ inaccessible to the 


ved populations. It calls for an urgent need to define health 


economically underprivile | 
c human entitlement.” So far it 


and health care as a fundamental right and as a basi 


is an implied right (equality, non-discrimination, right to life with dignity, right 


against any forms of discrimination on the basis of gender, caste, religion, sex etc.) 


and in a few cases of litigation the medical care and compensation has been said to be 


the rights of employees.” But this is far from saying that quality health care at an 


affordable means should be accessible to all citizens as a fundamental entitlement and 


the non-availability of which should be tantamount to the denial of the right to health. 


3.2 The linkages of Right to Life and Right to Health/Health Care” 


3.2.1 Right to Health: To realize health as a “State of Well-being’ certain set of to a 
set of services and conditions, and a set of social arrangements are necessary, the 
claim.to which gives rise to the issue of right in health. “From a conceptual point of © 
view Right to Health is a broader set of social-economic rights which includes health 


care. 


The Right to Health has been defined in the authoritative General Comment 14 of the 

CESCR as follows: ! 
“the right to health must be understood as a right to the enjoyment of a 
variety of facilities, goods, services and conditions necessary for the 
realization of the highest attainable standard of health... The 
Committee interprets the right to health, as defined in article 12.1, as 
an inclusive right extending not only to timely and appropriate health 
care but also to the underlying determinants of health, such as access to 
safe and potable water and adequate sanitation, an adequate supply of 
safe food, nutrition and housing, healthy occupational and 
environmental conditions, and access to health-related education and 
information, including on sexual and reproductive health.””! 


Se 


38 ; 
Bt. Babe waew.who.int/whr/2000/ervindex.htm| (26th May, 2009); also see for WHO Director 
: : ‘ 
eo s pase where 80% health expenditure is done by people out of pocket: 
a oaks int whr’2000/media_centre‘press_release/en/index.html, (26" May 2009) 
T ese details and different cases are dealt with in Chapter 2 of this project 

rhe debate on terminology on ‘right to health’ and ‘right to h be 
pit. Suffice to say that right to health i A 
definition was influenced largely by 
“health is, therefore, not simply the a 
acceptance of the responsibilities that 
Well-being is often criticised for bein 


Peay althcare’ is endless and here we will not get into this bottomless 
Scale Li coil of right to healthcare and hence they must be seen in tandem. The WHO 
as Pace ye of health is a physical, mental and social condition and 
life puts on the indi du ee Positive, a joyful attitude toward life, and a cheerful 
cri g too broad and as iii ‘Sa 1941, p.68). This broad definition, including social 
gave this broad definition he also em bate A as a consequence the concern for access to healthcare is lost. While Sigerist 
the state to respect this. The focuses pare that healthcare protection and provision was the right of the citizen and ¢ : ei : 
health. Hence, the use of the phrase >is re paper ts On the right to access healthcare and other related rights, and as a * u y of 
CESCR G =e *SEme to health and healthcare’ in this dissertation. er 
Sea : seneral Comment 14 (2000) 


iin e 
t WW) 


W.unhe ir.ch/tbs/doc nsfi(sy mbolE.C. 12.2000. sections 9 and rt. 


1. En?2OpenDocument,(22™ May, 2009) 
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WHO publication on Health and Human Rights also has also similar understanding of 
health. It states that ‘The right to the highest attainable standard of health in 
international human rights law is a claim to a set of social arrangements - norms, 
institutions, laws, an enabling environment - that can best secure the enjoyment of this 


right.’*? 


The wide range of issues involved in the concept of Right to Health are referred in the 
General Comment 14 of the CESCR has noted that - 

“The right to health is not to be understood as a right to be healthy. ... 

There are a number of aspects which cannot be addressed solely within the 
relationship between States and individuals; in particular, good health cannot 
be ensured by a State, nor can States provide protection against every possible 
cause of human ill health. Thus, genetic factors, individual susceptibility to ill 
health and the adoption of unhealthy or risky lifestyles may play an important 
role with respect to an individual's health. Consequently, the right to health 
must be understood as a right to the enjoyment of a variety of facilities, goods, _ 
Services and conditions necessary for the realization of the highest attainable 
standard of health.” * 

Right to Health is a broad canvas of issues and realities which includes wide range of 


interrelated concepts. 


5.2.2 Right to Health Care: The demand for the right to health care implies the 
demand for the Components of Right to health care, which involves both legal- 
regulatory and policy-programmatic aspects of the Right to Health Care, both of 


which are required to make the right operational. 


A. Content of Right to Health Care“ : The core content of this right to health care 
include the basic public health services, monitoring and accountability, information 
and redressal, emergency care and essential drugs. 


i. Right to a set of basic public health services: Various Health Policy documents 


and NRHM”* documents, an entire range of health care services are supposed to be 


“2 WHO, “25 Questions and answers on health and human rights”, World Health Organization 2002 


ntip://www.unhehr. ch/tbs/doe.nsf/(symbol/E.C.12.2000.4.En?2OpenDocument (20" May, 2009) 

“ This section is compiled from various articles of Dr. Abhay Shukla and Mr. Ravi Duggal published 
in different books, various presentations made in different forums. Cfr. Ravi Duggal and Leena V. 
Gangolli, Introduction to Review of Healthcare in India in Review of Healthcare in India (Leena V. 
Gangolli et. Al. ed., Mumbai: Cehat, 2005) pp.3-20;Abhay Shukla, “Conclusion:Reclaiming Public 
Health an Unfolding Struggle for Health Rights and Social Change”, /bid., pp.323-330.: also see 
Abhay Shukla, The rights Approach to Health and Health Care, pp.16-20 
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| from village level to tertiary hospital level. ‘The NRHM framework for 


provided to al 
d services at various levels. Components of 


implementation lays out sets of guarantee 


the public health system that are essential to enjoy health care include: 


Adequate physical infrastructure at various levels old 
Adequate skilled humanpower in all health care facilities 
Availability of all basic medications and supplies (also see below) 


Appropriate services based on all of the above. 


The expected infrastructure and services are being more clearly identified as part of 


NRHM including the proposed Indian Public Health Standards. Guaranteed services 
should be displayed at various levels and converted into an enforceable right, with 
appropriate mechanisms to functionalise this. For example, in a justiciable 
framework, basic medical services especially at Primary and Secondary levels cannot 
be refused to anyone — for example a PHC cannot express inability to perform a 
“normal delivery or a Rural hospital cannot refuse to perform an emergency caesarean 
section. In case certain skilled medical human power required to give the requisite 
service such as a caesarean operation delivery is not available in the public health 
facility when required, this specialist could be brought in from outside to ensure 


provision of the service. - 


Similarly the state has an explicit obligation to maintain public health through a set of 
preventive and promotive services and measures. These of course include coverage by 
immunisation, antenatal care, and prevention, detection and treatment of various 
communicable diseases. However, it should also encompass the operation of 


epidemiological stations for each defined population unit (say a block), organizing 
eee et Oks) oe Se 
4 
Nati issi : 
ae on Mission (NRHM) 1S. launched by Government of India after continuous 
a _ aa vi an wasthya Abhiyan for the health rights of people. According to the ministry it 
es vS € Importance of Health in the process of economic and social development and 
proving the quality of life of citizens and has launched the NRHM 
architectural correction in th j pay ot 
epppcsch! by ‘relat; in the basic health care delivery system. The Mission adopts a synergistic 
fivalene oe are nee to determinants of good health viz. segments of nutrition, sanitation, 
‘caves a oe water. It also aims at mainstreaming the Indian systems of medicine to 
regional ittintce i h i we of Action includes increasing public expenditure on health, reducing 
pes Sa ap Leek ealth infrastructure, pooling resources, integration of organizational structures 
ee corti ibe manpower, decentralization and district management of health prosramianea: 
nt ue oe aalkia and ownership of assets, induction of management and financial nese 
erm Pasi. ‘ee a operationalizing community health centers into functional hospitals 
‘nrpniee es... ee Standards in each Block of the Country. “The Goal of the Mission is to 
ore Zt nae and access to quality health care by people, especially for those residing in 
bs GHER nic aye a and children. Govt. of India — Ministry of Health and Family Welfare 
ISA, http:/ EEL ocuments/ NRHM %20Mission%20Document.pdf (26" ! 
yes Dt www.phm-india.org/issues/nrhm/index html O&@ Nas Shoo” May, 2009); “also 
= iestles ran index.html (26th May, 2009). 
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multi-level surveillance and providing a set of integrated preventive services to all 
communities and individuals. The demand for right to health care services under 
article 21 of the Constitution is a demand to substantially strengthen, reorient and 


make accountable the Public Health System. 


ii, Right to monitoring and accountability mechanisms”: The NRHM framework 


for implementation proposes a system of people's monitoring of public health services 
which would be organised by means of participatory committees at the village, PHC, 
block, district and state levels. Community monitoring of health services could 
significantly increase the accountability of these services while also leading to greater 


people's involvement in the planning process. 


il, Right to patient information and redressal*’ : The entire range of treatment and 


diagnosis related information must be made available to every patient in either private 
or public medical facility. Every patient has a right to information regarding ‘staff 
qualifications, fees and facilities for any medical centre even before they decide to 
take treatment from the centre. Information about the likely risks and side effects of 
all major procedures can be made available in a standard format to patients. In public 
nealth facilities, information regarding various services which people can demand at 
all levels should be displayed and disseminated. This should include information 
about complaint mechanisms and for redressal of illegal charging by public health 
personnel. Regarding the private medical sector, superseding the Consumer Protection | 
Act, a much more patient-friendly grievance redressal mechanism needs to be made 
fanctional, with technical guidance and legal support being made available to all those 
who approach this system. This could provide an effective check on various forms of 
malpractice. Such a grievance redressal mechanism with participation of consumer 
and community representatives should be empowered to take prompt, effective and 


exemplary action. 


iv. Right to emergency medical care and care based on minimum standards from 


: . . 4 1 . : : 
private medical services’: In South Africa, wherein the Right to Emergency 


Medical care has been made a fundamental right. In India, although the right to 
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Abhay Shukla, “The Right to Health Care: Moving from Idea to Reality” in Right to Health Care: 
Moving from Idea to Reality — Proceedings of the Seminar held at the Asian Social Forum, Hyderabad 
3 and 4 January 2003) 41-46 (Mumbai: CEHAT, 2003) 
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health care is not a fundamental right , the right to life 1s. In keeping with this 


‘Emergency Medical Care’ in situations where it ‘s lifesaving, is the right of every 


9 doctor or hospital, including those in t 
d and medical care to a citizen in times of emergency, 


ee N he private sector, can refuse 
citizen. 


minimum essential first al 
irrespective of the person’s ability to pay for it. Clear norms for emergency care need 


to be laid down if this right is to be effectively implemented. 


At the same time there is an urgent need for a comprehensive legislation to mandate 
minimum standards (related to infrastructure, equipment, medical human power etc.) 
and guidelines for investigation and treatment procedures in the private medical 
sector. Standard guidelines for investigations, therapy and surgical decision making 
need to be adopted and followed, combined with legal restrictions on common 
medical malpractices. Maintaining complete patient records, notification of specific 
~ diseases and Micecving a ceiling on fees also needs to be operationalised in the private 
medical sector. The Govt. of Maharashtra is in the process of preparing rules as an 
accompaniment to the modified Bombay Nursing Homes Registration Act where 
some of the issues related to minimum standards and patients rights may be 
addressed. The National Health Policy 2002” stipulates the enactment of suitable 
regulations for regulation of minimum standards in the private medical sector in the 
entire country by the year 2003, and this commitment has been reiterated as part of 
NRHM. However so far action on this front has been very slow and inadequate, hence 
there is an urgent need to implement social regulation of the large and unregulated 


medical sector within the larger, integrated framework of Right to health care. 


. ° 50 ee 2 > E 
vy. Right to essential drugs” : Attaining this right would consist of two components: 


e Availability of basic medications free of cost through the public health system 
(mentioned above) 


° A National Essential Drug Policy ensuring the production and availability of 


an entire range of essential drugs at affordable prices 
A ceiling on the prices of all essential drugs must be decided and scrupulously 


adhered to. wi : : 
, with production quotas and a strict ban on irrational combinations and 


ee 
ag, ms : - te 
Govt of India — Ministry of He 


alth and Fami - : 3 
nttp://www.guihealth. gov. in: mily Welfare, National Health Policy, para.4.16, p.33ff, 


‘National_policy.pdf (26" May 2009); Ravi Dug 
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unnecessary additives to these drugs. In this sector too, progress so far has been very 
slow, indicating that when it comes to regulating large and influential private 


interests, the state seems to be under pressure or inducement to not take definitive 


action. 


vi, Health Rights of social groups with special health viedite : Indian society has 


embedded in itself, social inequalities based on race or ethnicity, gender, religious 
creed, and — above all — social class are the motor force behind most human rights 
violations. Violence against individuals is usually structurally embedded in 
entrenched structural violence. In this context, it needs to assumed that the health 
requirements of vulnerable groups are likely to be violated and health requirements 


of the social groups with special health needs special attention and legal provision. 
Some of these groups are, 7’: 
Women’s Right-to-Health Care: - - 
Children’s Right to Health Care, 
Health Rights of HIV-AIDS affected persons, including facilities for detection, 
counselling, non-discriminatory treatment and access to anti-retroviral drugs; 
© Right to Mental health care, 
e Health rights of differently abled persons 
® Dalits and Adivasis 
° Right to Health Care for unorganised workers, 
° Right to Health Care for urban deprived communities, 
® Health rights in conflict situations, 
Health rights of communities facing displacement 


@ 


3.3, The relationship between Right to Health and Right to Health Care 


The larger canvas of RTH is primarily a perspective and guiding goal which we 
should move towards, by strengthening the Right to various determinants. The link 
between Right to Health and Right to Health Care has been made very well in the 


concluding chapter of the ‘Review of Health care in India’: 


‘Health -for All’, in its fullest and most humane sense — requiring, 

among other conditions, comprehensive nutritional and food security 
(linked to livelihood security), universal access to safe drinking water 
and sanitation, provision of healthy housing and local environments. 


' This list is not exhaustive. As more and more groups get politically organized more groups will have 


im for the right to health. 
\bhay Shukla, “Conclusion:Reclaiming Public Health an Unfolding Struggle for Health Rights and 
‘ial Change”, in Review of Healthcare in India (Leena V. Gangolli et. al. ed.(Mumbai: Cehat, 2005) 
330. 
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universal healthy working conditions and a safe general eee 
access to health related education and information for all, an an 
equitable, gender-just social milieu, free from violence - should fer: 
our larger vision... The achievement of a strengthened public healt 
system, which is more accountable to ordinary citizens, is a potentially 
achievable goal to fight for within the existing system... It can also be 
one channel for people to assert their strength, by demanding that 
public institutions work for them effectively. This can become one of 

~ many arenas of public organization and mobilisation, of assertion of 
people’s power. In this broader context, the ‘Right to Health care’ and 
certain other health related rights are potentially at least partially 
achievable in the current social framework. 


Establishing people’s Right to health care, even in a partial form, may 
be one of the platforms for developing people’s awareness and 

: strength, and for beginning to shape certain incipient models of the 
future within the present...” 


3.4 Growing Concern Towards Healthcare as an entitlement and right: | 

The policies of globalization, liberalization and privatisation ushered in the early 90’s 
of the 20" century had adverse impacts on public health and public health system. It 
is becoming increasingly clear that a near-crisis situation regarding public health 
systems prevails in many developing countries including India, with an increasing 
proportion of people unable to attain a reasonable standard of health. Access to even 
basic health care is becoming increasingly difficult for a large proportion of the 
population. The neo-liberal policies of globalization have increased overall socio- 
economic inequities including health inequities and hence the discourse on health not 
only as a service but as a fundamental human right began. The discourse and debate 
on health as a right and the need to strengthen and rejuvenate the public health 
system, has gained ground in the growing research and evidence as to. what is 


happening to the health of the millions all over the world, especially in the developing 


countries. 


Wh; a ae 
hile the socio-economic realities for the poor are becoming grim, many social 
activi iVi . 
sts, health activists, public health professionals and health care professionals 


concerned wij iS citnati : 
ith this situation have taken proactive steps to raise this issue. In this 


direction, there are a fe 
| re a few campaigns and movements that have made dent to organise 
a) > 


educate ¢ ilise ne . . 
ind mobilise people on the issue of right to health and to establish health as a 


oD 


fundamental right. People’s Health Movement (PHM)” is one such coalition at the 
state, national and international level. They have begun to adopt a ‘Rights based 
approach to Health’ as one of the strategies to address this situation. A ‘Right to 
Health care campaign’ has been launched in India by Jan Swasthya Abhiyan (JSA)”* 
and the global PHM network is now planning to conduct a ‘Global right to health 


campaign’. 


4.0 PUBLIC HEALTH POLICY FRAMEWORK IN INDIA IN RELATION TO 
ARTICLE 21 


4.1 The Bhore Committee recommendations: The Bhore Committee provided a good 


beginning to establish health and healthcare in the rights domain. At the same 
historical moment Britain had a similar plan and they were able to put it in place. The 
fervour of a newly Independent country to radically transform the life-situation of its 
_ people was there but this was not translated into assuring economic and_ social rights 


to the people. 


pats é ; 5 
(he main features of the recommendations were’: 


° Adopting a health system with both curative and preventive functions 

e Integrated Health System to be under State Control 

e The services to be as close to people as possible to ensure their maximum use 
by people and to ensure people’s participation 

e To have one qualified medical person for every 1000 population and one 
hospital bed for every 600 population 


e Special provision for certain sections of population such as mothers, children, 
mentally deficient etc. 


° “No individual should fail to secure adequate medical care, curative and 
preventive, because of inability to pay for it” 

e To create and maintain an environment as healthy as possible in the homes of 
the people as well as common places 


~ in 1978, government representatives from 134 countries had gathered at Alma Ata under the banner 
of WHO and the goal that they had set was ‘Health for All by 2000 AD’. To question this, In 
December 2000, about 1500 representatives from 91 countries all over the world met together in Dhaka 
for the People’s Health Assembly demanding “Health for All, Now!” and a pledge was made to 
continue to struggle for this goal. Hence People’s Health Movement was born. In 1978, government 
representatives from 134 countries had gathered at Alma Ata under the banner of WHO and the goal 
that they had set was ‘Health for All by 2000 AD’. Jan Swasthya Abhiyan is the Indian chapter of 
’eople’s Health Movement and is constituted of 20 national level network of people’s movements and 
organisations. For details on PHM see www.phmovement.org 
“Jan Swasthya Abhiyan is the Indian chapter of People’s Health Movement. It is constituted of 22 
national level networks of people’s movements and organisations. For details see www -phn-india.ory 
Ravi Duggal, “Historical Review of Health Policy Making” in Review of Health Care in India 2-28: 
.lso see Dr. Ravi Narayan, “Community Health: Search for a New Paradigm”, Health Action 12(11),5- 
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all these wonderful recommendations the National Health Policy was 


n 1982 and till then it was le 


In spite of 7 
ft for the Five Year Plans to implement 


adopted only i 
these recommendations. 


42 The Mudaliar Committee 1961>°: The committee admitted that basic health 


reached at lease half the nation. The 
rtance and that most of the PHCs were understaffed and large 


facilities had not primary health care programme 


was not given the impo 


number of them were run by ANMs or public health nurses. The Srivastava 


Committee gave emphasis on the needed human power for health services and the 


Jain Committee recommended the strengthening of medical care services at the PHC 


and CHC level. 


43 National Health Policy: National Health Policy of 1983 emphasised the 


following: ioe : hee ey, 
e Necessity of the curative oriented western model of health care 
° Preventive, Promotive and Rehabilitative primary health care approach was 


stressed 
e Decentralised, low cost health care with community participation 
© Called for the expansion of the private curative sector 


National Health Policy 2002 showed concern for regulating private health sector 
through statutory licensing and monitoring of minimum standards by creating a 
regulatory mechanism. It also showed concern for improving health statistics, 
including national health accounts. The main objective of NHP 2002 was to achieve 
an acceptable standard of good health amongst the general population of the 
country.” ; 

The neglect of public health sector in India is the outcome of piecemeal policies, lack 
of regulation and a lack of commitment and political will to the public health of the 


nation. Ravi Duggal summarises the crux of the problem as follows: 


> 


bs. neglect of the public health sector is an issue larger than governmen 

ei a a latter is the function of the overall political economy 

ee pa alation sae well developed welfare state can meet the basic need 

via ae ale ae the comparatively weaker capitalist development 0 

eco ait (ahi _of public resources for the productive sectors of th 

y (which directly benefit capital accumulation) is more urgent (fror 

© Ibid., 29 . 
Ibid. 33 
' Ibid., 38 
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the business perspective) than the social sectors, hence the latter gets only 
residual attention by the state. Thus, the solution for satisfying the health 
needs of the people does not lie in the health policies and plans but is a 
question of structural changes in the political economy that can facilitate 
implementation of progressive health policies.” 


5-0 CONSTITUTIONAL LAW AND PUBLIC HEALTH IN INDIA 


5.1 The Provisions of the Indian Constitution in reference to Public Health 


the Indian Constitution provides a framework for a welfare/socialist pattern of 
development. While civil and political rights are enshrined as fundamental rights that 
are justiciable, social and economic rights like health, education, livelihoods etc. are 
provided for only as directive principles for the State and hence not justiciable. The 
atter comes under the domain of planned development, which the State steers through 


the Five Year Plans and other development policy initiatives. _ 


The issue of health is situated in the larger context of right to life and right to life with 


dignity. 


Article 21 of the Indian Constitution, a fundamental right reads: “No person shall be 
deprived of his life or personal liberty except through procedure established by law.” 
‘he scope of this article has been expanded to explicate the meaning of right to life. 
While for a long time it was interpreted literally as right to exist - icht not to be 
killed. Over the years it has come to be accepted that life does not only mean animal 
existence but the life of a dignified human being with all its concomitant attributes. 
This would include a healthy environment and effective health care facilities and such 


other related but essential elements. 


it has however, to be borne in mind that fundamental rights are enforceable by and 

iarge only against the State. At the moment the fundamental rights prescribes the 

duty and the obligations of the State vis-a-vis the citizens and hence when one is 

talking about right to health and health care as a fundamental right it is referring to the 

State’s obligation and not the obligation of private players- either individual 
ractitioners or private hospitals or nursing homes. 

‘Right to health’ is inseparable from ‘right to life’, and ‘right to medical facilities’ as a 


oncomitant of ‘right to health’ is also part and parcel of right to life. Life is not mere 


I bid., 40 , 


existence but a life of dignity, well-being and all that makes it complete. In a welfare 


esponding duty to the right to health and medical facility lies with the 


state, the corr 
State. 


Part 3 of the Constitution prescribes the fundamental rights of the citizens. These 


rights are enforceable against the State in a Court of | 
gorically state that the right to health or healthcare is a fundamental 


aw. This Chapter does not 


anywhere cate 
right. However, it does prescribe right to life as a fundamental right. It is an expanded 


meaning given to this term that has allowed the Courts to prescribe that right to health 


and health care is a fundamental right. 


Part 4 of the Constitution lists the Directive Principles of State Policy. These are the 
principles which should be followed by the State as the guiding principles while 
enacting laws and policies but have traditionally been believed not to be enforceable 
in Courts of law. A citizen cannot go to Court for enforcing a claim which is purely 
based on Directive Principles. The importance of these principles, however lie in the 
fact that the in interpreting fundamental rights the Courts can use the Directive 
Principles so as to interpret fundamental rights as much in consonance with the 
Directive Principles as possible. The obligation of the State to provide health care 
facilities is set out in the ‘Directive Principles of State Policy’. The relevant 


provisions of the Directive Principles which cast a duty on State to ensure good 


health for its citizens are: 


Article 38. State to secure a social order for the promotion of welfare of people- 

I) State shall strive to promote the welfare of people by securing and protecting 
as effectively as it may a social order in which Justice, social, economic and 
political, shall inform all the institutions of the national life. 

2) State shall,.in particular, strive to minimize the inequalities in income, and 
endeavour to eliminate inequalities in status, facilities and opportunities, not 
only amongst individ 
g uals but also amongst groups of people residing in 

ifferent areas or engaged in different vocations. 
In other words, no pe 
S, rson wi ; if 
p ll be deprived of a healthy life because he cannot afford 


it. State m acilitie 
ust provide facilities that an economically better off person can afford out 


of his own pocket. 
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Article 39. Certain principles of policy to be followed by State- The State shall, in 
particular, direct its policy towards securing- 

e) that health and strength of workers, men and women, and the tender age of 
children are not abused and that citizens are not forced by economic necessity to 
enter avocations unsuited to their age or strength; 

J) that children are given opportunities and facilities to develop in a healthy manner 
and in conditions of freedom and dignity and that childhood and youth are protected 


against exploitation and against moral and material abandonment. 


Articles 41, 42 and 47 of the Directive Principles” enshrined in Part IV of the 


Constitution provide the basis to evolve right to health and healthcare: 


41. Right to work, to education and to public assistance in certain cases: The State 
shall, within the limits of its economic capacity and development, make cliechive 
provision for securing the right to work, to education and to public assistance in cases 
of unemployment, old age, sickness and disablement, and in other cases of 
undeserved want. 

42. Provision for just and humane conditions of work and maternity relief: The State 
shall make provision for securing just and humane conditions of work and for 


maternity relief. 


Article 47. Duty of State to raise the level of nutrition and the standard of living and 
to improve public health- 


“The State shall regard the raising of the level of nutrition and the standard of living 
of its people and the improvement of public health as among its primary duties and, in 
particular, the State shall endeavour to bring about prohibition of the consumption 


except for medical purposes of intoxicating drinks and of drugs which are injurious to 


health.” 


5.2 Expansion of the scope of article 21 and health: Though the explicit 
recognition of the fundamental right to health should have preceded the fundamental 


ight to good environment in India right to health as a fundamental right grew as an 


gr 


” "The courts are much more aware of and attentive to their obligation to implement socio-economic uplift programmes and to 
ensure decent welfare for all. The state has a duty to all citizens to adhere to that part of the Constitution which describes the 
directive principles as 'fundamental’ to the governance of the country. The courts have therefore been using the directives as an 
instrument to determine the extent of public interest in order to limit the extension-of fundamental rights. In doing so they have 
upheld a number of statutes on the grounds of public interest, which in other circumstances may have been nullified.” (De 
Villiers, 1992). 
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ne es oa 
off shoot of the environmental litigation. Pollution free environment a 


fundamental right presupposes right to health as a fundamental right. However, the 


development of jurisprudence in this branch has been reverse as right to decent 


environment was recognized first and from that followed the right to public health, 


health and health care. 


Secondly, the right to health care has also been debated by the courts in the context of 
rights of Government employees to receive health care. A number of observations of 
the Court concerning the importance of these rights are to be found in cases dealing 


with denial or restriction of health care facilities for Government employees. 


- While dealing with the issue of fundamental right to health and health care the Courts 
have also dealt with specific categories such as under trials, convicts and mentally ill 
. persons. The Courts have. recognized that mere imprisonment will not deprive a. 


person of right to health and health care. 


There are other international laws, treaties and declarations, which India is a party to 
and which have a bearing on right to health. Provisions in most of these also relate to 
fundamental rights and directive principles of the Indian Constitution as well as relate 


to many policy initiatives taken within the country.” 


Thus social security, social insurance, decent standard of living, and public health 
coupled with the policy statements over the years, which in a sense constitutes the 
interpretation of these constitutional provisions, and supported by international legal 
commitments, form the basis to develop right to health and healthcare in India. The 
only legal/constitutional principle missing is the principle of justiciability. In the case 
of education the 93" amendment to the Constitution has provided limited 
justiciability. With regard to healthcare there is even a greater need to make such 
gains because often in the case of health it is a question of life and death. As stated 
earlier, for a small part of the working population right to healthcare through the 
social security/social insurance route exists. The fact that this exists shows that for the 
larger population too it could be worked out. And that afew people enjoy this 
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instance the impact of CEDAW. Cai ‘4 
and women’s empowerment, and east Bejing Declarations is closely linked to the formulation of a policy on women 
‘ormulation of many development se ‘ sian and state Commissions on Women, the Rashtriya Mahila Kosh and of 
human rights treaties like those dealing ae oe like DWACRA, savings and credit programs etc.. Similarly the various 
aling with racial discrimination, torture, civil and political rights etc.and the UNC IR ‘ogy 
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privilege is also a sign of discrimination and inequity, and this violates not only the 
non-discrimination principle of international law, but it also violates Article 14 of the 


constitution, Right to Equality, under the chapter of Fundamental Rights. 


Basic social services are now being recognised as fundamental rights with the 86" 
amendment in the constitution accepting Education as a fundamental right. Despite 
the controversy and problems regarding the actual provisions of the Bill, it is now 
being accepted that essential social services like education can be enshrined in the 
fundamental rights of the Constitution. This forms an appropriate context to establish 


the Right to health care as a constitutionally recognised fundamental ri ght. 


6.0 PUBLIC HEALTH AND LAW IN INDIA 


6.1 Public Health and Law: 
The linkages between public health ‘and law are as old as the origin of the concept 3 ae 
public health. Johanna Peter Frank (1745-1821), a health philosopher of his time, 
conceived public health as good health laws enforced by the police and enunciated the 
principle that the State is responsible for the health of its people. Such a thinking led 
to the first ever Public Health Act 1848, thus the State taking responsibility for the 
health of its people.” 


While “public health’ arose from the need to protect the public from the spread of 
communicable diseases around the year 1840, within a short time it appeared in the 
name of a law — the Public Health Act — in England to crystallize the efforts organized 
by society to protect, promote, and restore the people’s health. Public Health practice 
is many a time is a Set of disparate initiatives but they have common the idea that a 
public or collective response is the appropriate way of keeping communities healthy. 
Law provides a most obvious form of collective response as it imposes general 
obligations and is addressed to the whole community. This makes law and the legal 
process the inseparable companion. of the public health process. According to 
Christopher Reynolds, “the history of public health has in many respects been a legal 


63 
history”. 


*” kK. Park, /bid., p.5 

* Christopher Reynolds, Public Health Law and Regulation, (online ed.), (USA: The Federation Press, 
2004), p.3 see 

hitp://www.google.com/books?id=KZqIZq_ IMwlC&lpe=PP1&pe=PA | 14#v=twopage&iqe& f=false 
(visited 2° August, 2009) 
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According to Christopher Reynolds public health law is not about “health care and 


the legal consequences of clinical negligence”, rather, it provides the powers and 


? 64 ; . 
creates structures that assist in the system of public health.” Public health law forms 


; 65 
is one of the chief organizing forces for public health in any country. 


The purpose of public health is twofold in a broad sense: One, protecting and 


promoting health; two, ensuring the protection of rights of individuals in the processes 
used to protect and promote health.°° 

As witnessed in many countries the problem in public health law is that there is no 
one single repository where the entire body of law, even the body of public health 
law, can be found. As in the USA, so in India, it has happened as the different laws 
developed at different times in response to somewhat different circumstances and 
issues. In India the fact of health being the state subject has added to the 


multiplication of laws related to public health.” 


6.2 The need and justification for legal intervention and protection of public 


health in India 


6.2.1 Legal Framework - Justiciability: With regard to the question of justiciability - 
of international law there is a problem in India. Like its colonial exploiter Britain, 
India follows the principle of dualism. This means that for international law to be 
applicable in India, it needs to be separately legislated. Since none of the international 
human rights treaties have been incorporated or transformed into domestic laws in 
India, they thus have only an evocative significance and may be used by the Courts or 
petitioners to derive inspiration from them. Thus on a number of occasions many of 
these human right treaties, which India has ratified, have been used by the Indian 
Courts in conjunction with fundamental rights.°’ While international law may be 
invoked, as discussed above, the absence of justiciability is a major stumbling block. 
International law has its importance in providing many principles but in India’s case, 


as we have wap: 
ave seen above, there is substantial leeway within our own legal framework to 
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evolve the right to health and healthcare. The emphasis needs to shift to eaical 
principles as laid down in the directive principles and each of these, like health, 
education, social security, livelihood, housing etc. so that each of these can be 
separately constituted as independent rights. This is the only way of bringing right to 
health and healthcare on the national agenda, and of course the support of 


international treaties will have their role in cementing this demand. 


tn an important judgment (Paschim Banga Khet Mazdoor Samity and others v. State 
of West Bengal and another, 1996), the Supreme Court of India ruled that - 

“In a welfare state the primary duty of the Government is to secure the welfare of the 
people. Providing adequate medical facilities for the people is an essential part of the 
obligations undertaken by the Government in a welfare state. ... Article 21 imposes 
an obligation on the State to safeguard the right to life of every person. ... The 
. Government hospitals run by. the State and the medical officers.employed therein are 
duty bound to extend medical assistance for preserving human life. Failure on the 
part of a Government hospital to provide timely medical treatment to a person in 
need of such treatment results in a violation of his right to life guaranteed under 


Article 21. (emphasis added)” 


Similarly in the case Bandhua Mukti Morcha v. Union of India and others, 1982 
concerning bonded workers, the Supreme Court gave orders interpreting Article 21 as 


mandating the right to medical facilities for the workers 
6.2.2 The social and economic justification 


ft is now widely recognised that besides being a basic human right, provision of 
adequate health care to a population is one of the essential preconditions for sustained 
and equitable economic growth. The proponents of 'economic growth above all' may 
do well to heed the words of the Nobel Laureate economist Amartya Sen and the 


academic-activist Jean Dreze: 


‘Among the different forms of intervention that can contribute to the provision 
of social security, the role of health care deserves forceful emphasis ... A well 
developed system of public health is an essential contribution to the 
fulfillment of social security objectives.......we have every reason to pay full 
attention to the importance of human capabilities also as instruments for 
economic and social performance. ... Basic education, good health and other 
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directly valuable ... these capabilities can also 


uman attainments are not only uy 
: fa more standard kind ... 


help in generating economic SUCCESS O 


6.2.3 The context calling for the legal protection of public health in India 


The international and national economic and political developments following the free 


market economy have proved to be having negative impacts on the public health 


system. The international policies framed and pushed by WTO, World Bank, IMF etc 
have caused an atmosphere where the public health system of India is getting 
weakened under the patent rights regime, also over emphasis on market economy and 


privatisation directly or indirectly thrust upon the developing countries. 


6.2.3.1 The Influence of Global Policies On Health And Understanding The 
Threat To Right To Health Care” 


The world today is richer than ever before, yet nearly 1.3 billion people live on less 
than a dollar a day and close to 1 billion cannot meet their basic required services. 
Despite the unprecedented advances in medical technology, more than 800 million 
people lack access to health services, and 2.6 billion to basic sanitation. While health 
indices like life expectancy has increased and mortality in general and infant mortality 
rates in particular have decreased on average, the rates of improvement in these 
indices have declined in the last two decades. Some countries there has been increases 
in levels of infant and child mortality even as life expectancy has declined. 
Inequalities between and within countries have widened sharply. While a small 
proportion of the world’s population is becoming increasingly wealthier, 
unemployment, loss of assets and deprivation are increasing in a widening share of 


the world communities, including the poor in rich countries. 


These changes which influence and directly make or break the health policies are 
consequences of the manner in which structures of ownership, production and 


distribution of the world’s wealth have been systematically changed over the last two 
decades. 
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e Neo-liberal Policies:’’ International financial institutions, in particular the 
International Monetary Fund (IMF), World Bank (WB) and the bi-lateral and 
multi-lateral institutions like World Trade Organisation (WTO) greatly 


influence the policies of the countries. The main thrust is to reduce the role of 
the state and increasing the hold of the market forces. Globalisation, 


privatization and liberalization from the core of this package. 


° Structural Adjustment Programme (SAP): The poorer and developing 


countries which are by and large indebted to international financial 
institutions are pressurized to implement the set of policies under the SAP. 
SAP policies applied in a uniform manner across the globe has increased 
indebtedness of these countries and accelerated the transfer of resources from 
poor communities and nations to rich ones. They, as a consequence, have led 
to the collapse of weak and under- funded systems of public health even as 
‘they increased levels of hunger and poverty and disease. 

e Proliferation of Multinational Corporations (MNCs): The SAP policies have 
profound political consequences as nation states implementing these policies 
have been weakened. The MNCs have become inceasingly powerful, 
controlling an increasing share of global resources. The free flow of 
speculative finance across borders in search of quick profits, have left a trail of 
devastation in people’s lives. Particularly as linked to health the growth and 
corporate pharmaceutical sector and chain of corporate hospitals, diagnostics 


have further proliferated the health care market. 


6.2.3.2 The growing wealth and the growing number of poor: 

In 1960, the 20% of the world’s people living in the richest countries had 30 times the 
income of the poorest 20%. Now they command 74 times more. The richest 20% of 
the world’s population command 86% of the world GDP while the poorest 20% 
command merely 1%. More than 80 countries now have per capita incomes lower 
than they had a decade ago; 55 countries, mostly in sub-Saharan Africa, Eastern 
“urope and the Commonwealth of Independent States (CIS), have had declining per 


capita incomes. 


30-40 (London: Zed Books,2005) 


og 


Although the world today ‘s richer than ever before, nearly 1.3 billion people live on 


less than a dollar a day and close to 1 billion cannot meet their basic consumption 


requirements. More than 800 million people lack access to health services, and 2.6 


billion to basic sanitation. Although people are living much longer today, around 1.5 


billion are not expected to survive to age 60. Indeed life expectancy in some countries 


of sub-Saharan Africa is only around 40 years. 


Despite population growth, per capita food production inreased by nearly 25% 
between 1990 and 1997. But the overall consumption of the richest fifth of the 
world’s people is 160 times that of the poorest fifth. 840 million people are 
undernourished, including 160 million children. Close to 340 million women are not 
expected to survive to age 40. 

6.2.3.3 Global Poverty and health ‘impacts’7:Social and economic ‘inequalities | 
translate into nutritional and health inequalities. Despite remarkable achievements in 
elobal health over the last four decades, there is a 16-fold difference in infant 
mortality between the 26 wealthiest nations and the 48 least developed countries.Of 
the world's 6 billion people, an estimated 3 billion survive on the equivalent of less 
than $2 a day; 1.3 billion of them on less than 1 $ a day. Every day 840 million 
people go to bed hungry. Half of the people in the world's poorest 46 nations are 
without access to modern health car; three billion people - half the world's population 
- do not have access to sanitation facilities; one billion do not have access to safe 
drinking water. Of the 100 largest economies in the world, 51 are multi-national 
corporations and only 49 are countries. The ratio between the wealthiest and the 
poorest countries in terms of per capita income has grown from 11 to 1 in 1870, to 
38 to 1 in 1960, to 52 to 1 in 1985. In 1988, the average income of the world's 
wealthiest 5 per cent of people was 78 times that of the world's poorest 5 per cent; 
just five years later, this ratio had increased to 123 to 1. The gap continues to widen. 
The per capita income in 100 countries is now lower than it was 20 or 30 years back. 
In ce the average household consumes 20 per cent less today than it did 25 years 
ago. I billion people saw their real incomes fall between 1980 and 1993. At the end of 


the 1990s, the we; : : ae ae 
the wealth of the three richest individuals on earth was greater than the 


* Rao. Mohan, Gob 


alisation and F ad gt ; 
2009) and Health, htp://phm-india.org/pdfinha2/Globalisation,P! 2F (29th April 
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combined annual GDP of the 48 least developed nations. Three hours of world-wide 
military spending is equal to the WHO's annual budget. Three weeks of world arms 
spending could provide primaty health care, including water and sanitation, for all 
individuals in poor countries. 
6.2.3.4 Globalization and Impact on Public Health:”? Public health is a "public 
good", i.e. its benefits cannot be individually enjoyed or computed, but have to be 
seen in the context of benefits that are enjoyed by the public. Thus public health 
outcomes are shared, and their accumulation lead to better living conditions. It does 
not mechanically translate into visible economic determinants, viz. income levels or 
rates of economic growth. Kerala, for example, has one of the lowest per capita 
incomes in the India but its public health indicators that approach the levels in many 
developed countries. The Infant Mortality Rate in Kerala is less than a third of any 
other large state in the ss But neo- “liberal economic policies do not even. 
acknowledge | such benefits. The current economic policies have forced the view of 
health as a private good that is accessed through the market and thus have forced the 
following: 
1. A cut in the welfare investment, leading to gradual dismantling of the public health 
services. 
il. Introduction of service charges in public institutions, making the services 
inaccessible to the poor. 
iui. Handing over the responsibility of health service to the private sector and 
undermining the rationality of public health. The private sector on the other 
hand focused only on curative care. India for instance, was forced to reduce its 
public health expenditure in health and to recover the cost of health services 
from its users by international banks. 
iv. The voluntary sector, which has also stepped in to provide health services is 
forced to concentrate and prioritize only those areas where international aid is 


made available - like AIDS, population control, etc. 


These "fundamentals" were more sharply focused upon in 1987 by the World Bank 
document titled "Financing Health Services in Developing countries"’* which made 


the following recommendations for developing countries. 


Cited in Ibid. 


|) Increase amounts paid by patients. 
e mechanisms (t 
ost health care is available there is 


2) Develop private health insuranc his requires a dismantling of state 


supported health services as if free or low c 
little interest in private insurance). 


3) Expand the participation of the private sector. 


6.2.3.5 Decline in Health Expenditure: ” In almost every developing country, 


where these prescriptions have been followed, public health conditions have 


deter 
in 1993; and in Mexico from 4.7% of GDP to 2.7% in the decade of the 80s. Even 


iorated. In Philippines health expenditure fell from 3.45% of GDP in 1985 to 2% 


developing countries with a strong tradition of providing comprehensive welfare 
benefits to its people were not spared (with the exception of Cuba). 

~ In China health expenditure is reported to have fallen to 1% of GDP and 1.5 million | 
TB cases are believed to have been left aritreated since the country introduced 
mechanisms for cost recovery. In Vietnam the number of villages with clinics and 
maternity centers fell from 93.1% to 75%. There have been dramatic reversals of 


health gains made after the Second World War. Thus the gap in the under-five death 


rate, considered a sensitive indicator of social and economic development, has 
widened between the rich countries and the poor. The under-five death rate gap 
increased from a ratio of 7.8 in 1978 to 12.5 in 1998. Similarly, the death rate ratio in 
the age group five to fourteen has also increased from 3.8 in 1950 to 7 in 1990. The 
impact was not limited only to poor countries. In a number of the developed 
industrial countries, inequalities in health outcomes are being soon among the poor. In 
many countries, more women entered the labour force but typically at lower wages 
and with inferior working conditions than for men; in many others, women were 


displaced from employment as levels of unemployment increased markedly. 


Simultane j i 
ously, the extent of unpaid labour in households, performed largely by 
women, 1 i 1c] 1 
, Increased as public provision of basic goods and services declined. Young 
» oD 


children, e irls : 
, especially girls, were increasingly withdrawn from school to join the vast 


and grossly underpaid inf 
y paid informal labour market or to assist in running the household 


Kising food ; - 
sas rices, a . 5 ee e 
p long with cuts in subsidies for the poor, meant that an increasine 
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* Jan Swasthv: . 
wasthya Abhiyan, Health For All Now! (Chenni:Aid-India, 2004), 41-45 
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proportion of families with precarious resources were pushed under the poverty line, 
affecting women and girl children disproportionately. Given increasing levels of 
under nutrition, infant and child mortality rates, which had earlier shown a decline, 


either stagnated or in the case of some countries, actually increased. 


6.2.3.6 Public Sector subsidises the Private sector: Public Sector is in real terms 
sucked by the private sector and the ministries fail to regulate the private sector nor do 


they implement what they are supposed to do. 


The World Health Report 2000” says the main failings of many health systems are: 


» Many health ministries focus on the public sector and often disregard the 
frequently much larger private sector health care. 

° In many countries, some if not most physicians work simultaneously for the 
public sector and in private practice. This means the public sector ends up 
subsidizing unofficial private practice. 

-e. .Many- governments fail to prevent: a "black market": in health; where 
widespread corruption, bribery, "moonlighting" and other illegal practices 
flourish. The black markets, which themselves are caused by malfunctioning 
health systems, and low income of health workers, further undermine those 
systems. 

° Many health ministries fail to enforce regulations that they themselves have 
created or are supposed to implement in the public interest. 


, et 
6.2.3.7 Impact on India: 


The evidence FoKh India is unmistakable, even with all the limitations caused by 
reliable data not always being available. Over the last fifteen years, since India's 
economic liberalisation programme started in 1991, there has been a sharp decline in 
‘he government's commitment to public health. Thus today our country has the fifth 
lowest public health expenditure in the world. As the National Health Policy admitted, 
this is, at 0.9 per cent of the GDP; lower than the average in even Sub Saharan 
Africa. Along with decreasing government spend ing on health, policy measures have 
encouraged the growth of the private sector in health care so that today we 

have the largest, and least regulated, private health care industry in the world. 
Evidence from across the country indicates that access to health care has declined 


sharply over this period. 
DLy 


”° WHO, http://www.who.int/whr/2000/media_centre/press_release/en/index -htmi, visited on 26" May, 
Hj ; 
2a0, Mohan, Gobalisation and Health, bttp://phm-india.org/pdf/nha2/Global isation. PDE visited on 
9th April, 2007; JSA, Health Systems in India, http://www.phm-india.org/pdf/nha2/Globalisation. PD] 
(28th May, 2009) , 
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The policy of levying of user fees has impacted negatively upon access to public 


a a 2h 
health facilities, especially for poor and marginalized communities and to wome 


With the sharp rise in health care costs, as the National Health Policy acknowledges, 


medical expenditure has emerged as one of the leading causes of indebtedness. 


In GDP terms health expenditure in the country (already one of the lowest in 


the world) has declined from 1.3% in 1990 to 0.9% in 1999. While Central 


budgetary allocation has remained stagnant at 1.3% of total outlay, the 
budgetary allocation to health in state budgets (which account for over 70% of 


total health care expenditure of the country) has fallen in this period from 


7.0% to 5.5% 


In real terms 
e Increase in Hunger — 
e Slowing down in the decrease in child death rates 
e Increasing inequality 
e Increasing cost of health care 


e Adverse impact on the health of women 


6.2.3.8 Medicalisation of the Profession and Medical Tourism: 


Medical tourism industry and corporatisaton of health services’® has increased 
tremendously and on the contrary primary health care which is the basic health care 
has suffered. Various vested interests have pushed for the medicalisation of the 
system than the health care for all. It is recognised that health care services worldwide 
are often inaccessible, unaffordable, inequitably distributed and inappropriate in 
their emphasis and approach. Indeed, these problems have, in many situations, 
worsened over the past decade, with erosion of many of the gains of the 1970s and 
early 1980s. key factors are health care providers have not given interested to national 
planning, health care facilities are not equitably distributed, health care is increasingly 
becoming inappropriate, the institutional mechanisms to address comprehensive 
primary health care have been completely neglected, with over medicalisation and 


orofessi 
protessional control health care has become instrument of social control. 


Q 
David Sanders . “T ey ae 
avid Sanders > Medic: 
nae é » “The Medicalization of Health Care and the Challenge of Health for all” 
Http: vWwwWw.phmovement.org, pubs/issuepapers/backe y 


ground3.html, (29" April, 2009) 
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Public Sector Expenditure as Percent of Total Health Expenditure” 


(Selected Countries) 
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(% stands for the proportion of Public Sector Expenditure as Percentage of Total Health 


Kxpenditure) 


With globalization affecting even environment, health has been affected in a massive 


0 
scale.® 


7.0 THE STATUS OF PUBLIC HEALTH SYSTEM IN INDIA 


7.1 Overview of the State of Health Care in the Context of India 

The development of the health care system in Indian has developed within the 
Constitutional framework for a welfare/socialist pattern of development and the 
‘social justice’ development paradigm which India adopted that aimed at creating 
limited entitlements to a wide range of resources for the underserved people. But this 


development paradigm also included a wide array of support for private capital to 


flourish one example for which is the Indian pharmaceutical industry. *! 


In India while development was planned and directed via the Five Year Plans, it was 
clear right from Plan 1| that the planned development was clearly biased in favour of 
the economic sectors. The Five year plans, the cornerstone of the development 


paradigm, to which large resources were committed, has not helped uplift the masses 


” Selected data summarized from World Development Report 1993 as cited in Jan Swasthya Abhiyan, 

Health for All, Now! (Chenni:Aid-India, 2004) at 41. 

89 Niclas Hallstrom, “The Environmental Crisis: Threats to Health and Ways Forward” 
hitp.// www. phmovement ore/pubs/issuepapers/background4 html, (29"" April, 2009) 

' Presently the Indian Pharmaceutical industry manufactures drug formulations to the tune of Rs. 210 billion and 

»f this exports Rs. 98 billion, which is 47% of total production. The Indian pharmaceutical industry is the 4" 

jargest in the world and accounts for 8% of world produgtion by volume. (MoCF, 2001) 
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including in the provision of health care. The Five Year 


from their general misery, : 
ited way with a human development approach. | he 


Plans at best contributed in a lim 
State was not adequately meeting its 


approach in no way was rights based and the 


constitution on of the Five-year 


al and international treaty obligations. The contributi 


Plans to the social sectors has been abysmally poor; less than one fifth of the Plan 


resources have been invested in this sector. Health, water supply and education are 
the three main sub-sectors under social services. Besides, through the social sectors 
the private sector has been enormously strengthened as in the case of large scale 


medical doctors produced went to the private sector. 


Health care facilities are far below any acceptable human standard. Even the targets 
set out by the Bhore Committee on the eve of India's independence are nowhere close 
to being achieved. | Within the State’s development strategy the health sector has 
always been a weak link. For the political class it had little value because at one level 
the private health sector was already well entrenched and was reasonably accessible, 


and at another level health never became a ‘vote gathering agenda’ with the masses. 


With this kind of a development strategy key social development issues like health, 
education, and housing got sidelined and never became “political” issues which would 
drive the development strategy. Hence planned development without a rights based 
approach can only yield limited results and outcomes. For issues to become 
sustainable political agendas, they must be contextualised in the rights domain. The 
right to health and healthcare too cannot be realized through the current development 
agenda. It has to be constituted as an independent right, like the right to life in Article 


21 of the constitution of India and/or through a legislative mandate with clear 


resource commitments. 


7.2 The Healthcare System 


7.2.1 The inequity in health services: In the post-colonial period there was no 


att ¢ j . ; 
empt at radical restructuring of health care services as per the framework provided 


by the B i ; 
y hore Committee. The Bhore Committee recommendations were not 


transformed i : ; 
é into a legal mandate as was done in Britain where the Beveridge 
Committee re 

commendations were translated into the National Health Services 


legislation : , 
3] - On the contrary the aspects that contributed to inequality in health care 


were strengthened; as for j 
5 ; as for instance. the : > 
, the production of doctors for 
or the private s ; 
private sector 
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through state financing, production of bulk drugs to supply at subsidized rates to 
private formulation units, concentration of medical services disproportionately in 
urban areas, financial subsidies by the state for setting up private practice and private 
hospitals, allowing large scale international migration of doctors and nurses. All these 
factors, among others, have contributed to increased inequality in health care and 


underdevelopment of health in India. 


7.2.2 The Organisation of Health Services: The constitution of India has made 
health care services largely a responsibility of state governments but has left enough 
maneuverability for the Centre since a large number of items are listed in the 
concurrent list. And this the Centre has used adequately to expand its sphere of 
control over the health sector. The health policy and planning framework has been 
provided by the central government. In concrete terms, the central government has 
pushed various national programs. (vertical programs for leprosy, tuberculosis, 
blindness, malaria, smallpox, diarrhea, filaria, goitre and now HIV/AIDS) in which 
the states had little say in deciding the design and components of these programs. The 
states have acquiesced to programs due to the central government funding that 
accompanies them. These programs are implemented uniformly across the length and 
breadth of the country. Then there are the centre’s own programs of family planning 
and universal immunization which the states have to implement. Hence, central 
government intervention in the state’s domain of health care activities is an important 


feature. 


The large cities, depending on their population have a few state run hospitals 
(including teaching hospitals). At the district level on an average there is a 150 
bedded Civil General Hospital in the main district town and a few smaller hospitals 


and dispensaries spread over the other towns in the district and sometimes in large 


*? The Constitutional provisions (Schedule 7 of article 246) are classified into three lists, including a Concurrent list which both 
centre and states can govern but the overriding power is with the centre. The list here includes original entry numbers Central 
List: 28.Port quarantine, including hospitals connected therewith; seamen’s and marine hospitals 55.Regulation of labour and 
safety in mines and oilfields; State List: 6.Public health and sanitation: hospitals and dispensaries 9.Relief of the disabled and 
unemployable; Concurrent List: 16.Lunacy and mental deficiency, including places for the reception or treatment of lunatics 
and mental deficients 18.Adulteration of foodstuffs and other goods. 19.Drugs and poisons, subject to the provisions of entry 59 
of List ] with respect to opium 20A.Population control and family planning 23.Social security and social insurance: employment 
and unemployment. 24.Welfare of labour including conditions of work, provident funds, employers’ liability, workmen's 
compensation, invalidity and old age pensions and maternity benefits 25.Education. including technical education, medical 
education and universities, subject to the provisions of entries 63, 64, 65 and 66 of List I: vocational and technical training of 
labour.| 26.Legal, medical and other professions - 30. Vital _ statistics including registration of births and deaths 
(itp: //alfa nic.in/const/schedule html ) 


villages. In the rural areas of the district there are rural hospitals, primary health 


rvices. 
centers and sub-centers that provide various health services and outreach se 


Table A: HEALTHCARE DEVELOPMENT IN INDIA 1951-2004 
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“Data on hospitals, dispensaries and beds pertaining to the private sector is grossly under reported and 
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figures for 2001-02 for public facilities also suffers from under-reporting as a number of states do not 
send uptodate information. Thus the actual figures should be much higher, and especially so for the 
private sector 
**Latest years — rounded figures are estimates by author and figures pertain to years 2003/2004 

' Sources’: ‘1. Health Statistics / Information of India, CBHI, GOI, various years; 2. Census ‘of 
India Economic Tables, 1961, 1971, 1981, GOI 3.OPPI Bulletins and Annual reports of Min. of 
Chemicals and Fertilisers for data on Pharmaceutical Production 4. Finance Accounts of 
Central and State Governments, various years 5. National Accounts Statistics, CSO, GOI, 
various years 6. Statistical Abstract of India, GOJI, various years 7. Sample Registration System 


~ Statistical Reports, various years 8. NFHS - 2, India Report, IIPS, 2000 


Table A shows that for the country as a whole presently there are an estimated 22,000 
hospitals (30% rural), 23,000 dispensaries (50% rural) and about 1.5 million beds 
(2.1% rural). The rural areas in addition have 23,500 PHCs and 140,000 sub-centers. 
tlowever, when this data is represented proportionately to its population we see that 
urban areas have 4.48 hospitals, 6.16 dispensaries and 308 beds per 100,000 urban 
population in sharp contrast to rural areas which have 0.77 hospitals, 1.37 
dispensaries, 3.2 PHCs and 44 beds per 100,000 rural population. The city hospitals 
and the civil hospitals are basically curative centres providing outpatient and in- 
patient services for primary, secondary and tertiary care. In contrast the rural 
institutions provide mainly preventive and promotive services like communicable 
disease control programs, family planning services and immunization Services; 
urative care in the rural health institutions are the weakest component in spite of a 
very high demand for such services in rural areas. As a consequence this demand is 

ict either by the city hospitals or by private practitioners. Medical Education is 


‘aparted largely through state owned or funded institutions at a highly subsidized cost 


ecognized allopathic medical colleges in the countr 


to the students. There are 195 r 
and out of these, 75% ar 


20,000 medical graduates every year, 


producing over 
‘tutions. However, the outturn from these institutions does no 


produced in public inst 
benefit the public health services because 80% 


ther joins the private sector or migrates abroad. Here it would be in order t 


of the outturn from public medica 


schools e1 
also give a brief description of the private health sector and health insurance coverag 


in India. 


in Table A, we have seen earlier, that the availability of healthcare infrastructure, 
except perhaps availability of doctors and drugs - the two engines of growth of the 
private health sector, is grossly inadequate. The growth over the years of healthcare 
services, facilities, human-power etc.. has been inadequate and the achievements not 
-enough to make any substantive impact on the ‘health of the people. The focus of 
public investment in the health sector has been on medical education and production 
of doctors for the private sector, support to the pharmaceutical industry through states 
own participation in production of bulk drugs at subsidized rates, curative care for 
urban population and family planning services. The poor health impact we see today 


has clear linkages with such a pattern of investment: 


¢ the investment in medical education has helped create a mammoth private 
health sector, not only within India, but in many developed countries through 
export of over one-fourth of the doctors produced over the years. Even though 
since mid-eighties private medical colleges have been allowed, still 75-80% of 
the outturn is from public medical schools. This continued subsidy without 


: ee : : ih 
any social return™ is only adding to the burden of inequities and exploitation 


within the healthcare system in India. 


» 


public sector participation in drug production was a laudable effort but soon it 
was realized that the focus was on capital goods, that is bulk drug production, 
and most supplies were directed to private formulation units at subsidized 
rates. It is true that the government did control drug prices, but post mid- 


seventies th 
€ leash on drug prices was gradually released and by the turn of the 
Se 
Compulsory public medical service a lim 
¥ public medical service for a limited number of years for medical graduates from the public medical schools is a 


ood mechanism to fulfill the needs i 
€ needs of the public healthcare system. The Union Ministry of Health is presently seriously 
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nineties controls disappeared. Ironically, at the same time the public 
pharmaceutical industry has also disappeared — the little of what remains 
produces a value of drugs lesser than their losses! And with this withering 
away of public drug production, essential drugs availability has dropped 
drastically. Another irony in this story is that while today we export 45% of 
our drug production, we have to import a substantial amount of our essential 


drug requirements. *4 


° Most public sector hospitals are located in urban areas. In the eighties, post- 
Alma Ata and India ratifying the ICESCR, efforts were made towards 
increasing hospitals in rural areas through the Community Health Centres. 
This was again a good effort but these hospitals are understaffed by over 50% 
as far as doctors are concerned and hence become ineffective. Today urban 
areas do have adequate number of beds (including private) at a ratio of one. 
bed’ per 300 persons but rural areas have 8 times less hospital beds as-per 
required norms (assuming a norm of one bed per 500 persons). So there is 
gross discrimination based on residence in the way the hospital infrastructure 
has developed in the country, thereby depriving the rural population access to 
curative care services.” Further, the declining investment in the public health 
sector since mid-eighties, and the consequent expansion of the private health 
sector, has further increased inequity in access for people across the country 

° Family planning services is another area of almost monopolistic public sector 
involvement. The investment in such services over the years has been very 
high, to the tune of over 15% of the total public health budget. But over and 
above this the use of the entire health infrastructure and other government 
machinery for fulfilling its goals must also be added to these resources 
expended. This program has also witnessed a lot of coercion® and grossly 
violated human rights. The hard line adopted by the public health system, 
especially in rural areas, for pushing population control has terribly discredited 
the public health system and affected adversely utilization of other health 

Data on availability of essential drugs show that in 1982-83 the gap in availability was only 2.7% but by 1991-92 it had 

walloped to 22.3%. This is precisely the period in which drug price control went out of the window. (Phadke.A. 1998) 

“’ NFHS-1998 data shows that in rural areas availability of health services within the village was as follows: 13% of villages had 
PHC, 28% villages had a dispensary, 10% had hospitals, 42% had atleast one private doctor (not necessarily qualified), 31% of 
Jages had visiting private doctors, 59% had trained birth attendants, and 33% had village health workers 

nust be noted that coercion was not confined only to the Emergency period in the mid-seventies, but has been part and 

cel of the program through a target approach wherein various government officials from the school teacher to the revenue 
‘ficials were imposed targets for sterilization and IUCDs and were penalized for not fulfilling these targets in different ways, 


ike Cuts and/or delays in salaries, punishment postings etc. 
) 


is also gender biased in that it targets only 


programs. Further, this program 
n. The only silver lining within 


women to achieve its goal of fertility reductio 


this program is that in the nineties immunisation of children and mothers saw 


a rapid growth, though as yet it is still quite distant from the universal 


coverage level. 
Then there are the underlying conditions of health and access to factors that determine 
this, which are equally important in a rights perspective. Given the high level of 
poverty and even a lesser level of public sector participation in most of these factors . 
the question of respecting, protecting and fulfilling by the state is quite remote. Latest 
data from NFHS-1998 tells the following story: 
e Piped water is available to only 25% of the rural population and 75% of urban 
population | 
~e Half the urban population and three-fourths of the fan Bo milstion ie not 
purify/filter the water in any way 
e Flush and pit toilets are available to only 19% of the rural population as 
against 81% of those in towns and cities 
e Electricity for domestic use is accessible to 48% rural and 91% urban dwellers 
e For cooking fuel 73% of villagers still use wood. LPG and biogas is accessed 
by 48% urban households but only 6% rural households 
° As regards housing 41% village houses are kachha whereas only 9% of urban 
houses are so 
° 21% of the population chews paan masaala and/or tobacco, 16% smoke and 
10% consume alcohol 
7.2.3 The Private Health Sector: The private health sector in India is very large, 
perhaps the largest in the world. In 2002 an estimated 62% of hospitals, 54% 
dispensaries and 35% of beds were.in the private sector. (Table A) An estimated 75% 
of allopathic doctors are in the private sector, about 80% of them being individual 


ractitione 

practitioners. In the case of non-allopathic doctors over 90% work in the private 
sector. Private health services, especi 
| 


ally the general practitioners, are the single 
argest category of health care services utilized by the people. It is import 


here that in addition to persons pr 


ant to note 


| acticing medicine as pri vate practitioners a la ge 
eC pr a ctitioners also need to b i 
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known that in year 2004 there were over 660,000 registered allopathic doctors and 
over 780,000 registered non-allopathic doctors. And out of this total of 1.4 million 
about 1.2 million are estimated to be in the private sector. Further, in both rural and 
urban areas a large number of unqualified practitioners exist and it goes without 
Saying that they are alla part of the private sector. Beyond this information very little 


further knowledge about the private health services sector is available. 


The private health sector, especially the allopathic, constitutes a very strong lobby in 
India. There is virtually no regulation of this sector. The medical councils of the 
various systems of medicine perform only the function of registering qualified doctors 
and issuing them the license to practice. There is no monitoring, continuing 
education, price regulation, prescription vetting etc., either by the medical councils or 
the government. The private healthcare sector is strongly backed by the private 
pharmaceutical industry (largely multinational), which again constitutes a- very ° 
powerful lobby that has kept at bay any progressive policy initiatives, such as the 
recommendation of the Hathi Committee Report.*’ Pharmaceutical formulation 
production in India is presently worth over Rs. 280 billion and over 98% of this is in 
the private sector. Thus together the private health services and the pharmaceutical 
industry are organized into a network that is one of the most Boveri private health 


sectors in the world. 


Given this domineering position of the private health sector and the context of large- 
scale poverty the health outcomes are not expected to be very good. In Table A we do 
see substantial improvements in health outcomes such as IMR, CBR, CDR and life 
expectancy over the years but the rank of India globally has not changed significantly 
vis-a-vis these indicators. Infact the latest Human Development Report shows a 
downward trend in India’s global ranking®®. (UNDP, 2003). This climb down and 


slowing of growth in India’s human development score is perhaps linked to the 


. 


*” The Hathi Committee's recommendations pertained to removal of irrational drug combinations, generic naming 
of essential drugs, development of a National Formulary for prescription practice. 

°° India's human development index rank is down from 115 in 1999 to 124 in 2000 and 127 in 2001, though still 
better than the 1994 rank of 138. India is on the fringe of medium and low HDI group of countries. India's 
improvement in the HDI in the last 26 years has been marginal from a score of 0.407 in 1975 to 0.590 in 2001 - 
this works out to an average increase of 1.7% per annum. The slowing down of growth is shown in the table 
below: (Source: UNDP HDR, various years) 


1975 1980 1995 | 2000 
HDI score 0.407 0.434 0.511 0.545 _0.577 
Annual % increase over 1.3 1.6 K3 1] 


previous period 
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‘nvestments and expenditures in the public health sector (as also the social 


declining To | 
in the nineties. In the mid eighties public health 


sectors as a whole), especially 


expenditure had peaked because of the large expansion of the rural health 


infrastructure but after 1986 one witnesses a decli 
tures as a proportion to the GDP, and as a percent of government’s 


ning trend in both new investments 


as well as expendi 


overall expenditures. In sharp contrast out-of-pocket expenses, which go largely to 


the private health sector, have witnessed unprecedented increases. (See Table A) 


7.2.4 Inequity and Health Outcomes: The above inequity in access gets reflected in 
health outcomes, which too, as we have seen earlier, reflect strong class gradients. 
Thus infant and child mortality, malnutrition amongst women and children, 
prevalence ‘of communicable diseases like tuberculosis and malaria, attended 
childbirth are between 2 to 4 times better amongst the better off groups as compared 
to the poorest groups. In this quagmire of poverty, the gender disparities also exist but 
they are less sharp than the class inequities, though they exist within each class. Such 
disparity, and the consequent failure of the state to protect the health of its population, 
is a damning statement on the health situation of the country. In India there is an 
additional dimension to this inequity — differences in health outcomes and access by 
social groups, specifically the scheduled castes and scheduled tribes. Data shows that 
these two groups are worse off on all counts when compared to others. Thus in access 
to hospital care as per NSS-1996 data the Scheduled Tribes had 12 times less access 
in rural areas and 27 times less in urban areas as compared to others; for Scheduled 
Castes the disparity was 4 and 9 times, in rural and urban areas, respectively. What is 
astonishing is that the situation for these groups is worse in urban areas where overall 


physical access is reasonably good. Their health outcomes are adverse by 1.5 times 


that of others.® (NFHS-1998) 


Another stumbling block in meeting state obligations is information access. While 
data on public health services, with all its limitations, is available, data on the private 
sector 1s conspicuous by its absence. The private sector, for instance does not meet its 
obligations to supply data on notifiable, mostly communicable, diseases, which is 


mandated by °l: . 
y*law. This adversely affects the epidemiological database for those 
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diseases and hence affects public health practice and monitoring drastically. Similarly 
the local authorities have miserably failed to register and record private health 
institutions and practitioners. This is an extremely important concern because all the 
data quoted about the private sector is an under-estimate as occasional studies have 
shown.” The situation with regard to practitioners is equally bad. The medical 
councils of all systems of medicine are statutory bodies but their performance leaves 
much to be desired. The recording of their own members is not up to the mark, and 
worse still since they have been unable to regulate medical practice there are a large 
number of unqualified and untrained persons practicing medicine across the length 
and breadth of the country. Estimates of this unqualified group vary from 50% to 
100% of the proportion of the qualified practitioners. The profession itself is least 
concerned about the importance of such information and hence does not make any 
significant efforts to address this issue. This poverty of information is definitely a 
rights issue even within the current constitutional context as lack of such information’ 


could jeopardize right to life. 


Finally there are issues pertaining to acceptability and quality. Here the Indian state 
fails totally. We have seen earlier that there is a clear rural-urban dichotomy in health 
policy; urban areas have been provided comprehensive healthcare services through 
public hospitals and dispensaries and now even a strengthened preventive input 
through health posts for those residing in slums. In contrast rural areas have largely 
been provided preventive and promotive healthcare alone. This violates the principle 


of non-discrimination and equity and hence is a major ethical concern to be addressed. 


Medical practice, especially private, suffers from a complete absence of ethics. The 
medical associations have as yet not paid heed to this issue at all and over the years 
malpractices within medical practice have gone from bad to worse. In this malpractice 
game the pharmaceutical industry is a major contributor as it induces doctors and 


hospitals to prescribe irrational and/or unnecessary drugs.” All this impacts 


”” A survey in Mumbai in 1994 showed that the official list with the Municipal Corporation accounted for only 64% of private 
hospitals and nursing homes (Nandraj and Duggal,1997). Similarly, a much larger study in Andhra Pradesh in 1993 revealed 
extraordinary missing statistics about the private health sector. For that year official records indicated that AP had 266 private 
hospitals and 11,103 beds, but the survey revealed that the actual strength of the private sector was over ten times more hospitals 
with a figure of 2802 private hospitals and nearly four times more hospital beds at 42192 private hospital beds. 

”! Data of 80 top selling drugs in 1991 showed that 29% of them were irrational and/or hazardous and their value was to the tune 
of Rs. 2.86 billion. A study of prescription practice in Maharashtra in 1993 revealed that outright irrational drugs constituted 45% 
of all drugs prescribed and rational prescriptions were only 18%. The proportion of irrationality was higher in private practice by 
over one-fifth, see JSA, Essential Medicines, — http://www.phm-india.org’pdf/nha2 Access™t6 
Fssesntial Medicines.PDF (28th May, 2009) 
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pital care in India there exist 


ality of care. In clinical practice and hos 
difficult. For 


drastically on qu 
hence monitoring quality becomes very 


no standard protocols and 
ave developed guidelines, and often public 


hospitals the Bureau of Indian Standards h 


hospitals do follow these guidelines” But in the case of private hospitals they are 


generally ignored. Recently efforts at developing accreditation systems has been 


started in Mumbai i and on the basis of that the Central government is considering 


doing something at the national level on this front so that it can promote quality of 
care. 


8.0 THE LEGAL INTERVENTION IN PROTECTING PUBLIC HEALTH — 
THE BACKGROUND AND CONTEXT 


8.1 Addressing the concerns of stakeholders: Many social rights benefit from having a 
strong core interest eroup; such groups include for example tribals for forest rights; 
landless and poor peasants for land rights; displaced or displacement-threatened 
people against socially and ecologically ill-conceived large dams; women against 
gender discrimination, etc. However health has no such strong core interest group or 
single prime mover. As Ivan Illich has expressed, between the patients/people and the 
medicine, drugs there are a professional group of service providers who are termed 
‘instrumental consumers’. This instrumental consumerism distinguishes the health 
field from any other service field. They control the profession through their 
knowledge and as regards right to health movement is concerned it cannot only 
happen between people (consumers) and the State (provider) without considering the 
cooption, regulation or support of this group. We discuss below how two of the 
groups. that are directly concerned with health care—patients and 
doctors/caregivers—are often unsuited for this role for different reasons as we discuss 


below. So Health which concerns ‘everybody’, might be in the danger of being the 


particular concern of ‘nobody’. 


a. Pati 
atients apparently seem to be the natural prime stakeholders for health care 


rights. 
g lowever for number of factors they are not able to play that role: Patients are 
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extremely vulnerable at the point of receiving care in various ways. The doctor- 
patient relationship is widely recognized to be heavily imbalanced in terms of power 
and knowledge. Also, a basic level of health knowledge is a precondition for people 
‘o be able to effectively struggle for health care rights. Demanding the right to good 
health care may in fact imply asking for ‘less injections’ or ‘less investigations’ or ‘no 
unnecessary surgery’ but rather quality attention and medical skill from the health 
care provider. These are difficult matters for a patient alone to take action. As of now 
most of the patients are not even aware of irrational drugs, over-prescription, 
unethical practices in medicine etc. Further, demanding rights at the level of 
individual health care encounters (which often take place ‘behind closed doors’, 
outside the public domain) is unlikely to have much direct effect on health policy. 
One more factor to be recognized is that Patients are a fluctuating and shifting 
population. i.e. health emergencies are _ episodic and unpredictable, on the whole, 
‘health often remains a low priority for a family or a community and people have to be 
reasonably farsighted, or health problems need to be perceived as common / serious 
enough for them to take sustained initiative on this issue. 
b. Doctors and other caregivers as a social group (notable exceptions aside) often 
have too much vested interest or personal stake in a particular health system structure 
or policy to lead public action for health rights. They may often perceive the demand 
for health rights as being directed ‘against’ themselves and may hence resist such 
processes. They would not mind doing some ‘charity’ and ‘helping some poor. 
patients’, and would take on the role of ‘benevolent authority’ - but most would be 
shocked if patients began demanding rights in an assertive manner and asked 
questions of them as equals. Unfortunately even nurses and other medical 
professionals often imbibe a similar hierarchical (and patriarchal) attitude while 


dealing with patients. 


‘ience, the struggle for health rights has to be a broad coalition would he required 
to carry forward the struggle for health rights. The organisations and groups working 
with the disadvantaged communities, groups or individuals working in the health 
‘ior for a more equitable, ethical and humane health care system, public health 
professionals, socially sensitive doctors, nurses and other health sector professionals 
a coalition for health rights and other social groups have to take up the issue of 


neath care rights. 


that are detrimental to_the 


8.2 Critique of major health policy measures 
thriving of public health system 


ed of the public health strengthening, we may revisit this 


policy measures which are liable 


While discussing on the ne 
issue by means of a couple of examples of specific 


to violate health rights by weakening the public health system. We will look at two 
major measures being adopted in the health sector — user fees and ‘Public-Private 


Partnerships’ as policy measures which today need to be critiqued from a Health 


rights perspective. 


8.2.1 User fees as a medium for violation of health rights 


The NRHM document on Rogi Kalyan Samitis has strongly recommended the 
introduction of user charges in Community Health Centres and similar secondary 
rural hospitals:.“As mentioned above, user charges. should -be introduced, as it is 
believed that excellent health care on a continuous basis cannot be ensured without 


adequate financial provisions.” 


Although this major provision is being introduced nationally without much 
discussion, elaboration or explicit justification, it is now globally recognised that user 
fees tend to infringe on the health rights of the poor by reducing their utilisation of 
health services, especially since ‘exclusion mechanisms’ (whereby the ‘BPL’ type of 
poor are supposed to receive free services) often do not work properly. A large 
number of studies analysing the negative impact of user fees in developing countries, 
especially in Africa, are now available; studies in Ghana, Zaire, Tanzania, Kenya and 
Swaziland showed that introduction of user fees led to significant reduction in 
utilization of services. Notable is the case of Uganda, where user fees were introduced 
but later abolished due to their negative impact; the utilisation of outpatient care 
increased by 117% and use of preventive services increased by 102% afier removal of 


user fees, showing that the needs of the poor had been previously suppressed, and 


they had suffered substantial denial of their right to health care, due to the user fees. 


In the Indian context, two major studies may be cited here. 
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a. The study of user fees in Andhra Pradesh, as summarized in the Report of the 
National Commission on Macroeconomics and Health has shown some of the 


following features of user fees: 


Due to the fiscal crisis in AP, with decline in state budgetary support to public health 
facilities, user fees replaced public funding to some extent. This runs counter to the 
logic of user fees being a source of major additional revenue for public health 
facilities. The overall utilization of user charges was low, except in the Andhra region 
of the state, and in the year 2003-04. Most significantly, the number of poor utilizing 
public health facilities, especially inpatient services, fell significantly during the 
period after fees were introduced. In this context, it is notable that in a setting of 
widespread resentment against user fees, the Andhra Pradesh government had to 


recently withdraw the policy of user fees at the state level.?° 


b. The study ‘External evaluation of user fee scheme’ in Maharashtra,’ conducted 
by Tata Institute of Social Sciences, demonstrated that the exemption mechanisms 
intended for ‘Below Poverty Line’ patients could be utilized by only 5.6% of the total 
patients (although proportion of even the officially designated poor in the state is 
much higher). On the other hand, exemptions for ‘Other’ category of patients (not 
BPL) amounted to 11.3 % of the patients. This is a typical example of how exemption 
mechanisms do not actually benefit the poor, but are cornered by other locally 
powerful groups, making the entire ‘exemption’ policy that might look good on paper, 
deeply questionable in practice. If this is the situation in a comparatively ‘developed’ 
state with higher level of social awareness like Maharashtra, the implications for 


utilisation by the poor in NRHM focus states are obvious. 


To summarise some policy implications of introduction of user fees, it may be noted 
that this is widely regarded as a regressive form of health care financing. Unless the 
potential impact of user fees on utilisation of public health services by the poor, and 
their health care rights, is properly analysed and effectively addressed by means of 
thorough participatory debate on the issue, user fees should not be introduced as a 
blanket national measure due to its demonstrated potential to violate the health rights 
of the poor. 


ge Abhay Shukla, The Rights Approach to Health and Healthcare: A Compiled Review, (Pune: 
MASUM Pulications, 2007) 
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8.2.2 Dominant _form of Public-Private Partnerships 


y 98 
significant erosion of health rights 


Today PPPs are being heralded as the new ‘mantra’ to improve delivery of health 


services. Aside from the point that the term ‘partnership’ is a misnomer, since it 1s 


difficult to conceive how two actors with very distinct objectives and mode of 


functioning can ‘partner’ with each other, many of the forms of PPP being proposed 


have the potential to erode health rights. 


Firstly, recent documents Ministry of Health dealing with PPPs in the context of the 
RCH programme seem to be based on the assumption that the private sector is already 
providing good quality care. However, given the present more or less complete lack 
of effective regulations, there is ample evidence to show the variable, and often poor 
and irrational quality of private services. There is also evidence that the private sector : 
is frequently prescribing irrational drugs and diagnostic tests. Hence the pre- 
condition of any relationship between the Public and Private sector must be the 
effective public regulation of quality, rationality and costs of care in the private 
sector. Given the dismal track record of self regulation by the private medical sector 
in India during the last fifty years, relying only on self-regulation by private providers 
is not likely to be sufficient. In this setting, the likely health rights consequences of 


handing over public health responsibilities to poorly regulated private providers are 


obvious. 


Secondly, under some forms of PPP being proposed (such as ‘Franchising’, ‘Branded 
clinics’ and certain types of ‘Outsourcing’) people will need to continue to pay for 
services being provided through such ‘partnerships’. If this is so, this runs directly 
against the spirit of guaranteeing essential health services under NRHM; from a 


Health nights perspective these would definitely be a regressive step. 


Thi 3 | 
urdly, some of the prominent experiences of Public-private interactions in the 


medical care sector so far have involved large scale ‘ripping off of public funds by 


the priv: : 
© private sector. The high level committee (chaired by Justice A. S. Qureshi) 
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concessional rates, and were supposed to provide free treatment facilities, submitted 


the following finding: 


“The existing free treatment facilities extended by charitable and other hospitals who 


have been allotted land on concessional terms/rates are inadequate, erratic and far 


from what was desired...” 


Keeping this in mind, the Committee recommended that: 


“Ihe government needs to intervene and to take action against all 
cases who have contravened the terms and conditions of allotment. 
The allotments and leases could be cancelled and necessary fresh 
agreements specifying fresh and uniform terms and conditions. The 
committee also suggests that the tariff subsidised has been too low 
and could be charged on nominal market rates. And the new 
agreement should look into the reconstitution of the managements 
with at least three nominees of the Delhi government on board ofall 
managements. And all defaulters should be made to pay 
compensation which could be constituted as a welfare fund to 


benefit the poor.” 


Such large scale defaulting in the capital city of the country gives an indication of 
how the rights of poor patients are likely to be denied if such ‘partnerships’ are 
generalised without a strong regulatory framework to enforce public obligations of 


any private hospitals availing of public subsidies. 


Finally, it seems that many forms of PPP are being looked upon as a form of diluting 
the responsibility of the Public health system, by handing over functions to the private 
sector. While regulating and harnessing certain resources presently in the private 
sector to strengthen public health care provision should be considered, any dilution of 
Public health system responsibility would obviously have adverse consequences for 
people’s health rights. What is perhaps required instead of ‘PPPs’ is ‘Public 


regulation, fulfilment of Private sector obligation’. 


8 3 Role Of Public Interest Litigations in Highlighting the Issue of Public Health 


in relation to Right to Life: 


There were two developments in the 1980s which led to a marked increase in health 


related litigation. First was the establishment of consumer courts which made it 


cheaper and speedier to sue doctors and hospitals for medical negligence and 


deficiency. in service. Second, the growth of public interest litigation, wider 
interpretation of right to life as a fundamental right and one of its off shoots being 


recognition of health and health care as a fundamental right. 


The Public interest litigation movement in India started in late 1970s. Its foundation is 
the enforcement of fundamental rights guaranteed under the Constitution of India. 
Any citizen could trigger off the judicial mechanism by claiming violation of 
fundamental rights, either of himself or of other individuals or of: citizenry at large. ~ 
Fundamental rights existed even before late 1970s. The real push for the PIL 
movement came from an expanded interpretation of the fundamental right to life 


which is enshrined in Article 21 of the Constitution. This reads: 


“No person shall be deprived of his life or personal liberty except through 


, 


procedure established by law.’ 


Till the 1970s by and large the courts had interpreted ‘life’ literally i.e. right to exist. 
[t was in late 1970s onwards that an expanded meaning started to be given to the word 
‘life’. Over the years it has come to be accepted that life does not only mean merely 
animal existence but the life of a dignified human being with all its concomitant 


attributes. This has been interpreted to include a healthy environment and effective 


health care facilities. 


As already mentioned in the Chapters above, to begin with, the right to health as a 
fundamental right grew as an off shoot of the environmental litigation. Pollution free 
environment as a fundamental right presupposes right to health as a fundamental 
right. Logically, the explicit recognition of the fundamental right to health should 
have preceded the fundamental right to good environment. However, the development 


of jurisprudence ji igh Se 
Jurisp ce in this branch has been reverse. To begin with, right to decent 


environment was recognize 
ent was recognized and from that followed the right to public health, health 
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and health care. Even while dealing directly with right to health, the first issues 


concerned employees’ health within a work place. 


9.0 FRAMEWORK FOR THE PUBLIC HEALTH LAW IN RELATION TO 
ARTICLE 21 | 


Thus health and health care is now being viewed very much within the rights 
perspective and this is reflected in Article 12 “The right to the highest attainable 
standard of health” of the International Covenant on Economic, Social and Cultural 
Rights. According to the General Comment 14 the Committee for Economic, Social 
and Cultural Rights states that the right to health requires availability, accessibility, 
acceptability, and quality with regard to both health care and underlying preconditions 
ot health. The Committee interprets the right to health, as defined in article 12.1, as an 
_inclusive right extending not only to timely and appropriate health care but also to the. 
underlying determinants of health, such as access to safe and potable water and 
adequate sanitation, an adequate supply of safe food, nutrition and housing, healthy 
occupational and environmental conditions, and access to health-related education and 
information, including on sexual and reproductive health. This understanding is 


detailed below: 


9.1 Essential Elements: The right to health in all its forms and at all levels contains 

‘he following interrelated and essential elements, the precise application of which will 

depend on the conditions prevailing in a particular State party: 
(a) Availability. Functioning public health and health-care facilities, goods 
and services, as well as programmes, have to be available in sufficient quantity 
within the State party. The precise nature of the facilities, goods and services 
Seat vary depending on numerous factors, including the State party's 
developmental level. They will include, however, the underlying determinants 
of health, such as safe and potable drinking water and adequate sanitation 
facilities, hospitals, clinics and other health-related buildings, trained medical 
and professional personnel receiving domestically competitive salaries, and 
essential drugs, as defined by the WHO Action Programme on Essential 


Drugs. 


es, goods and services have to be accessible t 


(b) Accessibility. Health faciliti 
urisdiction of the State part 


everyone without discrimination, within the J 


Accessibility has four overlapping dimensions: 


Non-discrimination: health facilities, goods and services must be accessible t 


all, especially the most vulnerable or marginalized sections of the populatio 


n Jaw and in fact, without discrimination on any of the prohibited grounds. 
Physical accessibility: health facilities, goods and services must be within saf 
physical reach for all sections of the population, especially vulnerable o 
marginalized groups, such as ethnic minorities and indigenous populations 
women, children, adolescents, older persons, persons with disabilities an 
persons with HIV/AIDS. Accessibility also implies that medical services and 
underlying determinants of health, such as safe and potable water and 
adequate sanitation facilities, are within safe physical reach, including in rural 
areas. Accessibility further includes adequate access to buildings for persons 
with disabilities. 

(c) Affordability: health facilities, goods and services must be affordable for 
all. Payment for health-care services, as well as services related to the 
underlying determinants of health, has to be based on the principle of equity, 
ensuring that these services, whether privately or publicly provided, are 
affordable for all, including socially disadvantaged groups. Equity demands 
that poorer households should not be disproportionately burdened with health 
expenses as compared to richer households. 

Information accessibility: accessibility includes the right to seek, receive and 
impart information and ideas concerning health issues. However, accessibility 
of information should not impair the right to have personal health data treated 
with confidentiality. 

(d) Acceptability. All health facilities, goods and services must be respectful 
et ieee ethics and culturally appropriate, i.e. respectful of the culture of 
individuals, minorities, peoples and communities, sensitive to gender and life- 
cycle requirements, as wel] as being designed to respect confidentiality and 


improve the health status of those concerned. 


e 
(e) Quality. As well as being culturally acceptable, health facilities, goods and 


services must also be scientific ; 
also be scientifically and medically appropriate and of good 


quality. This ie i] s j i i c 
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approved and unexpired drugs and hospital equipment, safe and potable water, 


and adequate sanitation.” 


9.2 Economic accessibility: 


One of the major concerns in access is the question of economic accessibility. It is 
astounding that large-scale poverty and predominance of private sector in healthcare 
have to co-exist. It is in a sense a contradiction and reflects the State’s failure to 
respect, protect and fulfill its obligations by letting vast inequities in access to 
healthcare and vast disparities in health indicators, to continue to persist, and in many 
Situations get worse. Data shows that out of pocket expenses account for over 4% of 
the GDP as against only 0.9 % of GDP expended by state agencies, and the poorer 
classes contribute a disproportionately higher amount of their incomes to access 
health care services both in the private sector and public sector, ae Further, the. better 
_ off classes use public hospitals i in much larger numbers with their hospitalization rate 
being six times higher than the poorest classes!°! , and as a consequence consume an 
estimated over three times more of public hospital resources than the poor (NSS- 


1996) 


Related to the above is another concern vis-a-vis international human rights 
conventions’ stance on matters with regard to provision of services. All conventions 
talk about affordability and never mention free of charge. In the context of poverty 
this notion is questionable as far as provisions for social security like health, 
education and housing go. Access to these factors socially has unequivocal 
consequences for equity, even in the absence of income equity. Free services are 
viewed negatively in global debate, especially since we have had a unipolar world, 
because it is deemed to be disrespect to individual responsibility with regard to their 
healthcare . For instance in India there is great pressure, especially from international 
donors, on public health systems to introduce or enhance user fees, because they 
believe this will enhance responsibility of the public health system and make it more 


efficient. |.). In many states such a policy has been adopted in India and immediately 


” Committee on Economic, Social and Cultural Rights Twenty-second session 25 April-12 May 2000 


wail % | Gangolli, Leena V. Gangolli, Ravi Duggal et.al. (eds.), Review of Healthcare in India 
Mu imbai: Centre for Enquiry Into Health and Allied Themes, 2005) 
” The poorer classes have reported such low rates of hospitalization, not because they fall ill less often but 
e they lack resources to access healthcare, and hence invariably postpone their utilization of hospital 


services until it is absolutely unavoidable. 
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te Oe F publi 
adverse impacts are seen, the most prominent being decline in utilization of p 


services by the poorest. It is unfortunate that the Tenth Five Year Plan draft docume 


a Ph 
supports raising more resources by increasing 


hospitals. It must be kept in mind that India’s taxation policy favours the riche 


charges in secondary and tertiar 


classes. Our tax base is largely indirect taxes, which is a regressive form of generatin 
revenues. Direct tax revenues, like income tax is a very small proportion of total ta 
revenues. Hence the poor end up paying a larger proportion of their income as ta 
revenues in the form of sales tax, excise duties etc. on goods and services the 
consume. Viewed from this perspective the poor have already pre-paid for receiving 
public goods like health and education from the state free of cost at the point O 
orcivisidi So their burden of inequity increases substantially if they have to pay for 
such services when accessing from the public domain. 

9.3 Essential Principles for the Public Health’ 

ye Equity’: 

It has been shown that good health care at low cost is possible. In a research 
conducted on the health care issues of China, Kerala, Sri Lanka and Costa Rica, 
questions were asked how China, the state of Kerala in India, Sri Lanka, and Costa 
Rica attained life expectancies of 65-70 years with GNPs per capita of only US$300— 
1,300. The researchers determined that the increased Life expectancies were due to a 
reduction in child and infant mortality rates (IMR) in the four states and were 
accompanied by declines in malnutrition and, in some cases, in the incidence of 
disease. These remarkable improvements in health were attributed to four key factors: 


° political and social commitment to equity (i.e. to meeting all people’s basic 


needs); 


education for all, with an emphasis on the primary level: 


equitable distribution throughout the urban and rural populations of public 


health measures and primary health care; 


an assurance of adequate caloric intake at all levels of society ina manner that 


does not replace indigenous agricultural activity. 
——__ eee 
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The importance of factor one, a strong political and social commitment to equity, 
cannot be over-emphasised. While the course of action may vary, equitable access to 
health services necessitates breaking down the social and economic barriers that exist 
between disadvantaged subgroups and medical services. 

The range of first steps mentioned above would strengthen the public health system, 
would help regulate the private sector, and would bring in an element of entitlement 
for all citizens regarding certain health services. However, ultimately establishing the 
Right to Health Care in its full form cannot be operationalised without a system to 
ensure access to quality health care for all citizens, irrespective of their ability to pay. 
Hence right to healthcare discourse essentially involves addressing the task of 
restructuring, strengthening and reorienting the entire Health system including both 


Public and private health services with a view to ensuring Universal access to health 


Care. 


If the Right to health care is interpreted as a system where every citizen has assured 
access to basic health care, irrespective of their capacity to pay, then we see that a 
number of countries in the world have made provisions in this direction, ranging from 
the Canadian system of Universal health care and NHS in Britain to the Cuban system 
of health care for every citizen. In the Indian context, there is a need to develop a 
system of Universal access to health care which takes into account the complex 


realities of the Health sector in the country today. 


The existing massive private medical sector in India, which commands over three 
fourths of the doctors and provides a similar proportion of outpatient care, needs to be 
tackled and harnessed in any system to provide Universal health care coverage. One 
possible scenario to make this right functional could be a system of Universal social 
health insurance. The services could be given by a combination of a significantly 
strengthened and community-monitored public health system, along with some 
publicly regulated and financed private providers, under a single umbrella. The entire 
system could be based on public financing (including insurance) and cross-subsidy. 
All services would be free at point of delivery, with the state paying for the majority 
population of rural and urban working people including vulnerable sections, and 
affordable premium amounts (which could be integrated with the taxation system) 


cing charged from higher income groups. 


One key aspect would be that this should be a Universal system (not targeted), whic 


would ensure coverage of the entire population and also Tee oe 


Another issue is that there should be no fees o 


demand for good quality services. 
only nominal registration fees at the time of actual giving of services. Finally, the 


patient should be assured of a range of services with basic standards, whether given 
from the public health system or publicly financed and regulated private providers. 


The entire system could be managed in a decentralised manner, with consumer’s 


monitoring of quality and accessibility of services. 


This entire model would of course imply a significantly higher public expenditure on 
health services. However, with decentralised management and a focus on rational 
therapy, it has been estimated that it should be possible to organise the most basic 
elements of such a system by devoting about 3% of the GNP towards public health. 
“ Caré to start with. This should then be progressively raised to the level of 5 % of GNP 
spent on Public health to give a full range of services. This level of funds could be 
partly raised by appropriate taxation of unhealthy industries, reallocations within the 
health sector (including reorganising existing schemes like ESI) and ending all 
subsidisation of the private medical sector. This needs to be combined with changed 
budgetary priorities and higher overall allocation for the health sector. Here we may 
note that the Common Minimum Programme commits increase in public health 
expenditure to 2-3% of the GDP. This intention needs to be converted into concrete 
action by means of strong and sustained pressure from various sections of civil 
society, coupled with concrete proposals to ensure that these funds are used in a cost- 


effective manner to actually deliver necessary services to those requiring them, while 


functionalising universal access to health care. 


9.3.2 Inequity as the unacce table factor: States parties are referred to the Alma- 
At 


of 


a Declaration, which proclaims that the existing gross inequality in the health status 


the people, particularly between developed and developing countries, as well as 


thin countries, is politically, socially and economically unacceptable and is 


there f 
efore, of common concern to all countries. States parties have 


ensure the satisfaction of. 


a core obligation to 


at the very least, minimum essential levels of each of the 


rights enunci > Coven: 
nciated in the Covenant, including essential primary health care. Read in 


conjunction with more conte ary j 
ore Contemporary instruments, such as the Programme of Action 
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of the International Conference on Population and Development, the Alma-Ata 
Declaration provides compelling guidance on the core obligations arising from article 


12. Accordingly, in the Committee's view, these core obligations include at least the 
following obligations: '* 
(a) To ensure the right of access to health facilities, goods and services on a 
non-discriminatory basis, especially for vulnerable or marginalized groups; 
(b) To ensure access to the minimum essential food which is nutritionally 
adequate and safe, to ensure freedom from hunger to everyone; 
(c) To ensure access to basic shelter, housing and sanitation, and an adequate 
supply of safe and potable water; 
(d) To provide essential drugs, as from time to time defined under the WHO 
Action Programme on Essential Drugs; 
(e) To ensure equitable distribution of all health facilities, goods and services; 
(f) To adopt and implement a national public health strategy and plan of 
action, on the basis of epidemiological evidence, addressing the health 
concerns of the whole population; the strategy and plan of action shall be 
devised, and periodically reviewed, on the basis of a participatory and 
- transparent process; -they ‘shall ‘include ‘methods, such as right to health 
indicators and benchmarks, by which progress can be closely monitored; the 
process by which the strategy and plan of action are devised, as well as their 
content, shall give particular attention to all vulnerable or marginalized 
groups. 


The Committee also confirms that the following are obligations of comparable 
priority: '°° 


(a) To ensure reproductive, maternal (pre-natal as well as post-natal) and child 
health care; 

(b) To provide immunization against the major infectious diseases occurring in 
the community; 

(c) To take measures to prevent, treat and control epidemic and endemic 
diseases; 

(d) To provide education and access to information concerning the main health 
problems in the community, including methods of preventing and 
controlling them; | 

(e) To provide appropriate training for health personnel, including education 
on health and human rights. 


\ 


The above guidelines from General Comment 14 on Article 12 of ICESCR are critical 


to the development of the framework for right to health and healthcare. As a reminder 


‘°* General Comment 14 on Article 12 of ICESCR 
(Ibid) 
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it is important to emphasise that in the Bhore Committee report of 1946.” we alrea 


had these guidelines, though they were not in the ‘rights’ language. Thus within t 


country's own policy framework all this has been available as guiding principles fe 


now 60 years. 


Besides this environmental health conditions in both rural and urban areas are quit 
poor, working conditions in most work situations, including many organized secto 
units, which are governed by various social security provisions, are unhealthy an 
unsafe. In fact most of the court cases using Article 21 of the Fundamental Rights an 
relating it to right to health have been cases dealing with working conditions at th 


workplace, workers rights to healthcare and environmental health related to pollution. 


9.3.3 Universal access to good quality healthcare: This is the key element at th 


core of this understanding of right to health and healthcare. To-make this possible th 
State parties are obligated to respect, protect and fulfill the above in a progressive 
manner: The right to health, like all human rights, imposes three types or levels o 
obligations on States parties: the obligations to respect, protect and fulfil. In turn, the 
obligation to fulfil contains obligations to facilitate, provide and promote. The 
obligation to respect requires States to refrain from interfering directly or indirectly 
with the enjoyment of the right to health. The obligation to protect requires States to 
take measures that prevent third parties from interfering with article 12 guarantees. 
Finally, the obligation to fulfil requires States to adopt appropriate legislative, 


administrative, budgetary, judicial, promotional and other measures towards the full 


realization of the right to health.!°” 


A number of countries in the world have made provision for the universal access to 
health care. Canadian system of Universal health care, National Health System in 
Britain, Cuban system of health care for every citizen, the health system of Costarica 
are some of the examples. Developing a system of Universal health care is one of the 


Important factors in making healthcare a fundamental right. 
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9.3.4 Regulating Private sector: Private medical sector which commands over three 


fourths of the health professionals needs to be addressed, tackled and roped in for 


universal healthcare coverage. 


9.3.5 Higher Public Expenditure on Health: A minimum if 5% of GNP needs to 
spend on public health to cover the ful] range of services in the health system. 

Ensuring the Right to Health Care for all is not an unrealistic scenario, but has 
become an imperative for a nation, which as the world’s largest democracy claims to 


accord certain basic rights to its citizens, including the right to life in its broadest 


Sense. 


10.0 METHODOLOGY: 


10.1 The Rationale and Framework of this Dissertation: 


The global and Indian context of the crisis in public health due to various factors such 
as the neglect of public health, influence of neo-liberal and free-market economy 
policies, unregulated privatisation of health care system, and above all the 
victimization of the poor and vulnerable who are now more proned to illnesses do call 
for a legal intervention as one of the measures to implement Constitutional 
aspirations. It is the duty of the State to provide healthcare to all its citizens to live a 
life with dignity. And towards this establishing health as a fundamental right and 
taking effective steps to revitalise the dwindling public health system is of utmost 


importance. 


realth being a state subject in the state list under Schedule VII of the Constitution 
adds another dimension or reason for the weak public health sector. The 
understanding of public health being minimal, there are no effective health policies 
which are followed. There is also no uniform strategies used to address the public 
nealth issues. In the absence of centralized or uniform response, there is panic in times 
of pandemics ie epidemic diseases. Besides, as there is no clarity on the entire gamut 
oi issues of public health, courts have been approached by citizens and various 
judgments and orders have been passed by the courts. These are linked to the 
individual health issues and not so much to the public health issues hence the public 

valth care system is still lacking in capacity to address the public health issues that 


re emerging. 
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The above mentioned dilemmas, gaps between the public health necessities a 


enforcement on the functioning of various aspects of public health in the context 


article 21 of the Constitution, the importance and urgency of regulating the pub 


health in which private players play a great role. It is also a step towar 


understanding the concept of health beyond the individualized understanding in 


the public health which encompasses various aspects of societal life and as a bas 


right of everyone for a life with dignity. This links to the larger framework of, 


e the importance of a strong public health system for a nation to develo 


economically 

e Health is the fundamental aspects of human life for any growth an 

development and of right to life with dignity under Article 21 of th 

Constitution of India 

e The spirit of Indian constitution as spelt out in the preamble which include 

. fraternity, justice, equality and equity. Health is the basic area of public lif 

where this spirit needs to be incorporated. 

e The legal aspects of various laws related to health care, Indian jurisprudenc 

and legal precedents related to the health issues 

° Patients as consumers and the redressal mechanisms that are required to b 
put in place 


10.2 Objectives of the Study: 


The ultimate objective of the dissertation is to promote health as a fundamental 
human right and this research is envisaged to explore the legal dimensions of the 


public health. However, the various aspects of the study that form the objectives are 


as follows: 


|. That for the general examination of the existing Environmental Acts; 


2. that to examine the existing National and International Acts and treaties for the 


environmental protection; 


. 


o>) 


that to examine the legislative measures and judicial measures taken for the 


protection of the environment: 


4. that to examine the available remedies for problems of the studies: 


5. tha sti 
t to provide suggestion to counter the problems in protection of the 


environment; 


6. that to examine nati 
amine the development of national and international measures: 
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that to examine the effectiveness of the existing research and development and 


suggestion; 


That to achieve these objectives, an analytical and critical evaluation of the 


existing legislative measures. 


10.3 Hypothesis 


ie 


The evolution of Public Health Law is not very comprehensive and cohesive in 


India 


Health being the state subject has led to non-uniformity in the practice of public 
health laws. There are innumerable public health related laws but the 


synchronization is missing 


Privatisation and liberalization have affected the public health and the right to 


health of the citizens adversely. 


The non-regulation of the private players in the field of health has increasingly 
affected people’s access to health care and the lack of grievance redressal 
mechanisms and accountability mechanisms have resulted in violation of people’s 


health entitlements. 


There is need for a synchronizing the public health laws and a comprehensive 
Public Health Act to ensure the ‘right to life with dignity’ of the citizens under 
Article 21 of the Constitution of India. 


The main purpose of the study is to understand and analyze the issues concerning 
the public health law, its evolution and create awareness on the need for 


comprehensive legislation. 


7. That the issue of public health is much wider than establishing some hospitals and 


having some health programmes or schemes. A well thought out approach and 
necessary legislation is a pre-requisite to the development of the nation, especially 
in the period where the market and life-styles are global. The public health issues 
like swine flu, avian flu, HIN1 can virtually paralyse the nation and it has the 


potential to lead to law and order problems. 


i0.4 Problem: 


] 


|. The national legal regime in safeguarding the interests of citizens as far as 


health is concerned is inadequate. 
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2. The approach to health care is predominantly clinical and curative in India. 


Even then, the available remedial mechanisms are inadequate to address 


individual concerns. 
3. The issues of public health concerns the promotive, preventive, curative and 
rehabilitative aspects and public health approach is lacking in the public 
health system and in government programmes 


4. There are innumerable laws and Acts which concern health and public health. 
However, there isn’t ‘A Public Health Legislation’ for the protection of 
public health in India. 

5. The civil society, people, legislators, executives and others are either not 
aware of the seriousness of the implications of the failing or ailing public 
health system that it can create a societal panic and bring down the economy | 


or are not he to invest time to address the problem. 


10.5 Importance of the Study 


The study assumes importance in the background of the importance of the public 
health to the healthy and over all growth of the nation especially at a time where 
public health issues are emerging as strong factors to de-stabilise the nations in real 
terms. E.g the HIV/AIDS in African countries have seen the productive age group 
getting wiped out; the avian flu, saars, swine flu etc. can hamper international trade 
and movement of people etc. Secondly, the developed nations like Canada, UK have 
put their public health in proper place with an appropriate system and necessary 
legislation to back it. India’s existing public health system, also un-synchronised 
public health approach and only a reactionary approach to emergencies have already 
demonstrated the fragility of the system and the loop-holes in the approaches. This 
needs an integrated approach and this study aims to stress the fact that legal 
intervention can play a great role. Thirdly, as India’s out-of-pocket expenditure in 
public health is almost 80% and in the atmosphere of the plethora of private health 


instituti J, 
titutions, the unregulated approach is adding to the turmoil and confusion that is 


already existing. F 
sir ng. Healthcare being a lucrative area for pharma companies, clinical 

trials, diagnosti +3 
— gnostics and practitioners the rights of patients, standardized protocols 
irrational medicines ~+3 : 
icines and diagnostics have given rise to a situation where regulation is 
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Apex Court orders have said it is ‘part and parcel of right to life with dignity’. 
However, some sporadic statements do not uphold the right to life with dignity of all 
citizens. It requires an integral approach and public health Iaw is more appropriate to 
address this issue in terms of regulating, harmonizing various laws, addressing the 
grievances of citizens and paving the path for integration of approaches to public 


health by the state owned public health sector and the private health sector. 


10.6 The Scheme 


The study is planned in four chapters. In the first chapter the broader understanding 
of health, healthcare and public health is explained. The different nuances of the 
concept of health as preventive, Promotive and rehabilitative and not merely curative, 
the different levels of health care (primary, secondary and tertiary) and the importance 
of those levels are explained. The context of the discussion is not bio-medical alone 
- but more -socio-anthropological and political.. The discussion is.set in reference to - 
Article 21 of Constitution of India and the context of the weakened public health 
system as per the government’s own records in Task Force Report (2000), High 
Power Committee set by Government to study regional imbalances (2002) (in the 
context of Karnataka), recommendations of NHRC (2003) making a case for health as 
a fundamental right. Globally, the threat to health due to the global policies and 


larger market economy that is controlling the health care sector. 


Chapter 2 looks at the processes and case-laws which have dealt on the issues of 
public health subject in the ambit of legal/litigations or within the scope of other 
bodies such as the National Human Rights Commission. The backdrop of judicial 
activism in linking the issues of health and public health to right to life with dignity 
makes the central focus of discussion. health care in its various aspects. The important 
aspects around which the issues are discussed refer to health as the fundamental right, 
right to medical care, right to emergency ‘medical care, the compensation for medical 
negligence or to government employees, issues of disability and rights of the mentally 
ill, occupational health ete. is looked at. The fundamental rights jurisprudence which 
has set the stage to discuss health in the same line of argument is the link that 


emboldens the case of public health to be part and parcel of right to life. 
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Chane 3 looks at the salient features of the emerging public health legislations 1n 
g for a comprehensive law on health. It includes the Gujarath Public 


Health Act 2009 (draft) and the National Health Bill (draft). The chapter also focuses 


India attemptin 


on the processes including the participation of the civil society organisations that have 


participated in such a process. The contributions of People’s Health Movement 
(global) and Jan Swasthya Abhiyan (national) are the points of reference in this 


process. 


The concluding chapter four summarises the project with its conclusions and 


recommendations. 


10.7 Analysis 


The study would be primarily doctrinal basing on the data of the public health system — 
and the case-laws in the Apex Court. It is an unexplored area so far even in terms of 
academic studies and research in India and hence there are limited research resources. 


With the available resources: The central theme of Article 21 of the Constitution of 


India has been kept as the pivot of the discussion and arguments as it is the link to 
various international human rights declarations, declarations linked to health and is 
the link between the fundamental rights and directive principles of state policy which 


contains the issues of public health. 


Method of Analysis: The analytical approach is also adopted in the case of health 


system analysis. 


Thematic Analysis: Different themes have emerged in the organizing of the study and 
the materials — viz. theoretical understanding of right to health, the link between 


Article 21 and Human Rights, the judicial pronouncements are organized under 
various topics. 


Political Economy Approach to Analysis: In the entire analysis, public health is not 
considered merely a human service of charity and compassion. But a _political- 
economy understanding is employed to understand the health systems and issue of 
health from the structural and systemic point of view. The influence of various 


political decisions icies suc . spat 
S, policies such as globalization-privatisation and liberalization. the 
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underlying macro and micro economic processes etc. is the overarching approach to 


analysis. 


In-depth Analysis of Health Systems in India: The various articles by the leading 
health economists and public health experts are used to analyse and understand the 


health system of the country and where it fails the people in delivering health rights. 


Empirical and Critical Analysis: the analysis is supplemented by various examples 
from various studies, case studies by People’s Health Movement, and the current 
public health issues such as pandemics, communicable diseases, etc. The Karnataka 
Task Force on Health which was constituted by the government of Karnataka and the 
presentations of the cases regarding the denial of health submitted before the NHRC 
panel during the course of public hearings held by NHRC in 2003 are referred to. 


Sources of Data: 


e Census of India 

e All India Reporter 

e Legal News from various sources 
e National Sample Survey Records 

e National Health and Family Survey 
e Website based data 

e News Paper Reports 


e Reports and documentations of the various meetings and proceedings of 
People’s Health Movements, various NGOs. 

e Reports of Various Commissions and Committees, Special Task Forces set up 
by Government on the health and health related issues 

° National Human Rights Commission circulars, newsletters 

> Human Rights Training Manuals 

» WHO reports 

° United Nations documents like Bill of rights, various declarations based on 
different conventions. 


10.8 Scope and limitations of the study: 


Study undertaken is vast in its scope and is the current topic of debate in the 
international, national and state levels especially in the world of health, public health 
and health rights movement. Health is one of the social sectors which is immensely 
affected by the neo-liberal policies and the systemic way of denial of health rights is 
promoted by the privatization and commercialization that is relentlessly pushed even 
by the government policies themselves. Hence this study is aimed at contributing to 


wnderstanding of public health and law in India. 


The limitations faced are the following: 
ken this study along with the work in 


e Time factor: The researcher has underta 


the field of health rights. Availability of time would have made the study 


richer in terms of data and analysis. 


e Availability of resource materials: The legal sources like All India Reporter or 
other materials on the case-laws were not available to the researcher and hence 
had to depend on various sources like training manuals, articles, web-site and 


unpublished documents etc for the material. 
e Public Health and Law_is relatively a new area of concern and hence the 
analytical materials and articles relevant to this issue, especially focusing on 


the political-economy and not bio-medical research was not much available to 
the study. 

11.0 CONCLUSION: 

It must be recognized that given the nature of the neo-liberal policies which are 
pursued so vigorously in India it may be a long path of struggle to make health a 
fundamental right. This would involve political mobilization and influencing public 
and political opinion on a large scale, besides formulating an appropriate bill based on 
legal inputs. This also needs to be complemented by state level legislations and 
effective strengthening -of the Public health system. Putting in place effective 


monitoring mechanisms, and widespread public awareness about the entitlements 


would be essential for this right to become operational in any meaningful form. 


However, the most positive outcome through various campaigns and mobilization of 
intellectuals and people is that a lot of clarity has emerged in this process and the 
core agenda of demands is now ready. Various states are recognizing the importance 
of public to the health of the nation and development and taking step towards it. 
ee is a trend in the Apex Court of this country to link public health to right to life 
with dignity under the Article 21 of the Constitution of India thus opening new 


avenues t i 
0 speak of health as a fundamental right. Besides, an understanding on the 
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core content of the right to health care too have evolved. The proposed minimum 


content of the fundamental right to health care!” are 


1. Making the right to health care a legally enforceable entitlement by legal 
enactment 

2. A national health policy with a detailed plan and timetable for realization of 
the core right to health care | 

3. Developing essential public health infrastructure required for health care; 
investing sufficient resources in health and allocating these funds in a cost- 
effective and fair manner; 

4. Providing basic health services to all communities and persons; focusing on 
equity so as to improve the health status of poor and neglected communities 
and regions 

5. Adopting a comprehensive strategy based on a gender perspective so as to 
overcome inequalities in women’s access to health facilities. 

6. Adopting measures to identify, monitor, control and prevent the transmission 
of major epidemic and endemic diseases. 

7. Making reproductive health and family planning information and services 

-- available to all pérsons and couples without any form ofcoercion 

8. Implementing an essential drug policy 


°® Abhay Shukla, The Right to Health Care — Moving from idea to reality in Proceedings of the 
Seminar 37-46 (Mumbai: Cehat, 2003). The core agenda has been adapted from Audrey R. Chapman, 
The Minimum Core Content of the Right to Health. 


CHAPTER 2 


THE EVOLUTION OF PUBLIC HEALTH JURISPRUDENCE IN 
INDIA 


1.0 INTRODUCTION : 


The evolution of public health is generally 
omplex process where the societal demands and 


linked to the growth of public health law 


itself. The law making process is a c 


erowing needs, the consciousness of the legislature as a body and the intervention of 
the judiciary in interpreting, setting precedents and in striking down laws is involved. 
Apart from the legislature which enacts law, the role of the judiciary in law-making 
has attained great significance as judge-made laws do affect the governance . Though | 
the judiciary does not formally * ‘enact” legislation, yet it contributes to the total 
‘corpus of the law through the exercise of the functions of interpretation of statute law 
and laying down the law in deciding cases. This chapter focuses on the processes of 


judicial contribution to the various aspects of public health in number of cases that 


were the subject matter for litigation at various points in time. The creative way of 
overcoming the barrier of ‘locus standi’ and interpreting various rights as fundamental 
through judicial activism has facilitated the process of judicial contribution to the 
evolution of public health related case-laws.' Attempt is made to look at the growing 
judicial trends and the judicial pronouncements and the emerging judicial principles 
thereby, on different issues linked to public health and healthcare. The issues covered 


are medical negligence, compensation, occupational health related issues, mental 


health related issues etc. 


2.0 HISTORICAL PERSEPECTIVES ON PUBLIC HEALTH 
JURISPRUDENCE 


2.1 Fundamental Rights Jurisprudence: 

The Constitution of India has not mentioned Right to Public Health or Healthcare as 
a fundamental right and there is no law that is legislated to guarantee this right. As 
seen in Chapter one, health is a bundle of various rights and hence has various aspects 
like shelter, food, education, water and sanitation which are dispersed in different 


ieces islati : 
pieces of legislation. But the fact that even basic right to healthcare is also not a 


ie ‘ - 
he Institute of Law and Ethics in Medi 


Bestalora® hi cine, Law and Health: An WR we to Systems, 
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fundamental right in India and the commitment to Alma-Ata Declaration has not been 
translated into action by setting up a deliverable health system. Even healthcare has 
number of aspects such as access to basic quality health services in an appropriate and 
affordable measure and it involves infrastructure, staff, equipment, drugs etc. These 
also are dispersed in different segments such as state insurance for the organised 
sector, price control order, pharmaceutical policy etc. Hence, the role of the Courts in 


providing basic health care to people have been minimal. 


There are number of legislations concerning different aspects of health and health 
care. Medical Termination of Pregnancy Act, 1971, Mental Health Act, 1987, 
National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental 
Retardation and Multiple Disabilities Act, 1999, the Persons with Disabilities (Equal 
Opportunities, Protection of Rights and Full Participation) Act 1995, the Pre- 
Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 
1994, Transplantation of Human Organs Act, 1994, Bio-Medical Waste 
(Management and Handling) Rules, 1998 and Drugs and Magic Remedies 
(Objectionable Advertisements) Act 1954 etc. are some of them. However these are 
piecemeal and there are many aspects concerning health which require a 
comprehensive legislation. 7 7 

The right to healthcare has very crucial aspects which if not addressed, right to health 


cannot be addressed. 

e Interpretation and implementation of the new patent regime and its 
impact on availability and pricing of drugs 

e Obligation of private hospitals towards poor persons 

e Reduced role of the state sector in providing health care and its impact 
on the fundamental right to health care 

e The shrinking regime of Drug Price Controls . 

e Legality of Euthanasia 

e Conditions of public health care institutions including hospitals and 
primary health care centres. : 


2.2 Historical Perspectives of Public Health Legislations 

Health related legislation is mainly a contribution of the 20" Century growth in 
understanding of the State as the ‘welfare state’. The early legislations arose 
essentially from working class struggles for better working conditions. This has been 


true world over. Issues such as eight hour working day, safety at work place and child 


For the numerous acts and legislations which are linked to health see Appendix 3 
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labour were in the fore front mainly in the organized industry such as textiles. The 


carly legislations dealt mainly with rights of employees in the private sector to have 


safe working conditions. 


There were also certain legislations concerning Drugs. But these legislations such as 
the Opium Act, 1878, the Dangerous Drugs Act, 1930 and the Central Opium Rules, 
1934 were concerned with what were classified as “Dangerous Drugs” such as opium, 
cocaine, etc. and the control over their manufacture and sale. Medical practice laws 
were initially confined to the Medical Degrees Act which had as its main purpose the 


prohibition of persons unlawfully using medical degrees against their names. 


The Drugs Act which was enacted in 1940 initially dealt with only allopathic drugs 
till its amendment in 1964 when Ayurvedic, Unani and Homeopathic drugs were also 
included. Enactments concerning Medical practitioners were passed in the 1950s and 
- 1960s: while Environmental legislations came on ‘the law’ books only from 1970s 
onwards. Though the Chapter on Fundamental Rights has been in enshrined in the 
Constitution since 1950 right to health and health care have been treated as 


fundamental rights only since the late 1980s. 


1980s and 1990s saw a spurt of legislative activity which affects health and health 
care. Legislation concerning environment proliferated especially after the enactment 
of the Environment Protection Act in 1986. Rules concerning noise pollution, 
hazardous waste, medical waste, coastal zone regulation, etc. have been passed since 
then. Public Liability Insurance Act, 1991 was a direct result of the Bhopal disaster. 
iid 1980s also witnessed the enactment of Consumer Protection Act. In mid 1990s 


the Disabilities Act and the Organ Transplantation Act were passed. 


The late 1990s onwards there has however been a retraction which is likely to affect 
right to health and health care. Patents Act has been amended on more than one 
occasion with a strong likelihood of drug prices spiralling. Drug Price Control orders 
have been whittled down. Environmental law has been softened with dilution of 
public hearings for large projects, coastal zone management rules and similar other 


roll backs. 


Most of the legislations pertain to health and not health care though a few of them do 
touch upon health care. The main legislation dealing with health care of employees is 


of course the Employees State Insurance Act, 1948 which provides for subsidized 
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section of the employees in the private sector and their 


health care for a small | 
ts are by and large covered by various regulations 


families. Government servan 


concerning health care. Thus the legal cover for free or subsidized health care 1s 


available to only Government employees and a very small section of the private 


sector. The vast majority of the population is sought to be covered by various schemes 


of the Government which do not have any statutory backing and can be whittled down 


over a period of time. 
2.3 Judicial Trends In Litigations On Public Health Care 


Last two decades (namely 1980 onwards) have seen a phenomenal rise (compared to 
the earlier decades) on litigation concerning health of individuals and also 
communities and society at large. An obvious off shoot of these developments has 


been litigation concerning health care. 


2.3.1 Trends Upto 1980’s: Till the early 1980s judicial response to health related 
issues in India was essentially centred around the following issues: 

° Medical Negligence: Cases of medical negligence or entitlements of 
employees under the Workmen’s Compensation and ESI Acts. 

e Drugs Related Issues: Apart from this, there were a few cases concerning 
Drugs and other related issues. Even these cases were few. 

e Labour law related cases: Under the Welfarist policies of the Government 
many labour laws were enacted. Some of them dealt with health and health 
care. 

° Government Employees: In the last fifty years, majority of the decisions under 
these laws have been concerned with a very limited range of issues. 
Employees who suffer injury at the workplace are entitled to compensation. A 
large number of cases are around disputes whether a disease or injury was 
acquired during the course of employment or not. The second controversy has 
been around whether a particular employer or employee falls a the 
mandate of the Acts of which protection is sought. The third major area of 


dispute has been the quantum of compensation which an employee would be 
entitled to. 


2.3.2 Recent Trends: 


In recent times a two-fold trend is witnessed in terms of 


proactiveness — the proactive ' 
the proactive Courts and Proactive People/Patients. Progressive trends 
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in the judicial history such as the Public Interest Litigation, Consumer Protection Act 
etc. have enabled this atmosphere. The Courts have played a more proactive role and 
the judgments by and large are concerning two sets of citizens: 

2 Workmen: The Supreme Court has laid down strict conditions of health and 
safety for the workmen like it was done in the case of Asbestos manufacturing 
industry by the Supreme Court. But it must be borne in mind that the number 
of employees governed by health care legislation in the private sector are very 
few. Besides, in recent times the attitude of the Courts towards these 
employees has not been very positive. For instance, recently the Supreme 
Court held that a casual workman is not covered under the Workman’s 
Compensation Act. 

° Government Employees: A large number of these cases pertain to rights of 
Government employees to reimbursement of medical expenses. incurred in __ 


private health care sector. 


Simultaneously, patients started approaching the Courts in matters concerning 
medical negligence. They were required to file suits in the District Courts which were 
highly time consuming, expensive and in many cases resulted in failure. The law 
followed in these matters was the English common law (judge made law) concerning 
torts and more particularly negligence. Though the legal tools to fight against medical 
negligence were always available, the procedural tools were highly inadequate and so 
the cases were few. This situation changed dramatically from the mid 1980s with the 
passage of Consumer Protection Act and a consequent decision of the Supreme Court 
‘hat medical services were covered under the Act. Of hospitals providing totally free 
medical services are not covered by the Act. But otherwise, in matters of negligence 
ihe development of litigation has been quite phenomenal. Of course, the legal 
principles on this issue remain the same as they were more than 50 years ago. It is 
necessary to show duty to take care, it is important to point out the standard of care 
required and it is crucial to establish the linkage between negligence and injury. Even 
so, the Courts have started utilizing some recently derived principles such as informed 


ent. 


On the other hand, the Supreme Court in recent times has whittled down criminal 


responsibility of doctors by holding that doctors cannot be held criminally liable 


unless they are guilty of ‘gross’ negligence. Besides, police complaints cannot be filed 


; pe ; a 
without another doctor’s opmion concerning negligenc 


2.3.3 Drugs and Cosmetic Laws and Patents: Drugs and Cosmetics Laws have been 


existence since before independence. The judicial decisions under these laws have 


been mainly in respect of licensing conditions and classification of various items as 


Drugs. By and large the Courts have not interfered with the strict licensing conditions 
concerning drug manufacture, storage and distribution. They have also given a broad 
definition to the term ‘drug’ preventing escape route for manufacturers from strict 
quality control. The next decade, will of course witness gruelling battles on drug 
patents. With product patents being now available coupled with strategic ever 
ereening of patents” by large pharma industries there is likely to be pitched legal 


battles between patient rights groups, State and the industry. . 


In recent years there has also been a large amount of litigation concerning right to 
practice medicines of persons holding qualifications not recognized under the law. 


Privatisation of medical education started only from 1980s. Since that time, many 


unaffiliated, unrecognized colleges have cropped up which give diplomas and degrees 
in branches of medicines not recognized under the law. Instances of these are 
electropathy and electro homeopathy. Gullible students do these courses at very high 
fees and then they recognize that their qualifications are not recognized. The Courts 
have consistently refused to interfere in these matters and have disallowed such 
persons from practicing medicine. On the other hand, the Courts have recognized the 
power of State Governments to recognize certain qualifications on their own merits. 


Courts have also come down heavily against cross practice of medicine. 


2.3.4 Newer Aspects of Litigaion: As the people became more proactive and the 
protocols of the Courts became easier for people various groups affected in numerous 


ways started approaching Courts. The issues were regarding HIV/AIDS, Organ 


Patents ever greening i 
hs piel peed: isa ay easy way out taken up by the Pharmaceutical companies to establish 
oe a bes is when patent owners attempt to extend the patent monopoly by 
g é at “updates” the first one before its expiration. For legal details see Deacons, US 


| ig EP gee : ; i 
So ae pee te d Evergreening, (Legal Update November 2004), 
in many rations tiie Canada the Sas entNewsPDEs/News655.pdf Mek May; 20a 
Wayne Kondro, Supreme ( ‘ourt a =e dpe SIvell ae against the patent evergreening. See 
CMASJ, December 5, 2006: 175 (12) htt ceed one i: evergreening” 

» AEpsAwwiw.cmay.ca/cgi/content/tull/1 75/12/1508 (27th May, 2009) 
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Transplantation, Women’s health, Mental health, Disability etc. The 1990s saw 


litigation in these new branches of health care law. 


e Law concerning HIV/ AIDS: Though as yet there has been no central law 
relating to this, the Courts have intervened in matters concerning positive 
persons rights especially in employment related laws and through the use of 
right to life to include right to live with human dignity. The development in 
this area of law has been very interesting. In the 1980s when awareness about 
this issue was not there, the Courts were more concerned with protecting the 
society from positive persons. But in the 1990s with a broader understanding 
of the issue the Courts have stepped in to protect confidentiality of positive 
persons, prevent discrimination in employment and other aspects of life. In the 
next few years we are likely to witness a proliferation of litigation concerning 

‘ this branch ‘of law, éspecially if the’ new law which is planned comes into — 


being. 


e Organ Transplantation: After the enactment of Organ Transplantation Act in 
the 1990s some amount of litigation has taken place concerning this issue. The 
litigation until now has been around the issue of who can donate organs. But 
as cadaver transplantation becomes more popular, a plethora of issues under 


this-law are likely to arise. 


° Euthanasia is not recognized in India. However, debates have started on this 


issue and one can foresee some litigation on this controversial issue. 


e Mental Health: From treating mentally ill patients as those who deserve to be 
locked up and forgotten the perspective now is much more sensitive and 
favourable to the mentally ill. The main area of litigation in this branch has 
been around conditions of homes for the mentally ill and confinement of 


mentally ill in prisons. 


° People with Disability: Disablities (Equal Opportunities)Act passed in the 
1995 has enabled people with various disabilities to have recourse to litigation. 


Earlier the law as well as litigation was concerning the rights only of people 
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who were mentally ill persons. Now along with mental health issues people 


with other disabilities are covered under the disabilities Act. 


Women’s_health: Women’s Health was always recognized as a separate 
subject through various provisions in Factories Act, laws concerning abortion 
and Maternity Benefit Act, etc. But the special importance of women’s 
reproductive rights came about in 1980s after struggles by women’s groups 
concerning use of women as specimen in clinical trials for testing 
contraceptives. The Courts have been approached to restrain such 
experiments and also in the matters of failure of sterlisisation operations. 


However, in these matters the Courts have’ by and large refrained from 


interfering. 


3.0 EVOLUTION: OF PUBLIC HEALTH JURISPRUDENCE AND PUBLIC 
HEALTH LAW 
3.1 Recognition of Health as a Fundamental! Right: 


One of the intriguing issue would be to understand if there are pronouncements saying 
health or healthcare is a fundamental right. There are cases where direct or indirect 
references and sometimes even express pronouncements have been made in this 
regard. Health and health care have been recognized as fundamental rights but the 
significance and implications of this recognition are yet to unfold. Right to Health as 
a fundamental right evolved in the context of the expansion of the fundamental right 
to life in various public interest litigations that came before the supreme court 
regarding the environmental cases. It was only in 1991, in C.E.R.C. Ltd. Vs. 
Subhash Chandra’ that the Supreme Court placed reliance on international 
instruments and declared that right to health is a fundamental right. The question, 
however always remains whether a particular right is a positive or a negative right.° 
While the Supreme Court has on occasions implicitly held that right to health is a 


positive right, on most occasions its treatment has been that of a negative right. In 


Vi i : . : 
ncent Panikurlangara v. Union of India° the Supreme Court observed “In a 


* AIR 1992 SC 573 
he neg 


ative right is one i : qui 
| g which does not require the State to take 


he right but on! ae oN any positive steps for realization of 

ee nS ag a to a aa that no actions are taken which deprive the person of the 
ane ance, gative right to health w . 

pollution of thar thelan, ould mean that the state should ensure that there is no 


right would mean that Bee hooting ee are Of good quality. On the other hand a positive 
6 : ate c otate ] ulld hospitals. e “ ar ; 
\IR 1987 SC 990 - (1987) 2 SCC 165 pitals, ensure provision of drugs at cheap rates, etc. 
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welfare State, therefore, it is the obligation of the State to ensure the creation and the 


sustaining of conditions congenial to good health.” 


Fundamental rights are generally available only against the state and they prescribe 
the obligations of the State. However, no Court has yet said that the State is bound to 
provide free medical care to all the citizens at any level, i.e. even at the primary health 
care level. Hence though the courts have pronounced right to health care as the 
fundamental right, yet in the absence of consistency and clear pronouncements it is 


yet difficult to conceive it as a positive right. 


The other aspect would of course be the quality of health care provided by the State. 
infrastructure in not just primary health care centres but even in government run 
hospitals in metropolitan cities is crumbling. These institutions are plagued by lack of 
enough beds, sufficient medicines and other similar problems. The Courts including | 
the Supreme Court have not adequately dealt with this aspect. Many of the i issues 
dealt by the Supreme court are peripharal issues to the fundamental right to health 
-such as rights of government employees to be treated in government hospitals, 


emergency medical care and the like. 


Even in respect of emergency health care, the private sector has not yet come within 
the sweep of the Courts. In the case of Paschim Banga Khet Mazdoor Samity v. 
State of W.B.’ the Supreme Court observed that providing adequate medical facilities 
is an essential part of the obligation undertaken by the State in a welfare state. And 
the failure on the part of a government hospital to provide timely medical treatment to 
a person in need of such treatment results in violation of his right to life guaranteed 


under Article 21. 


it is to be noted that though the responsibility of the State and government hospitals is 
well provided by a radical interpretation of the Constitution, there is no definite 
corresponding legal duty imposed on private hospitals and practitioners to treat 
emergency cases. The judgments mainly focus on the duty of State and government 
nospitals. The major progress is that Fundamental right to healthcare has been 


recognized by the Supreme Court. 


‘ (1996)4 SCC 37 : 


3.2 Fundamental Right To Health Care: 


In one of the earliest instances of public interest litigations - Municipal Council, 


Ratlam Vs. Vardhichand & Ors,® the Municipal Corporation was prosecuted by 
some citizens for not clearing up the garbage. The Corporation took up the plea that it 


did not have money. While rejecting the plea, Supreme Court judge Justice Krishna 
lyer observed: “The State will realize that Article 47 makes it a paramount principle 


of governance that steps are to be taken for the improvement of public health as 
amongst its primary duties.” 

C.E.R.C. Ltd. Vs. Subhash Chandra Bose (1991) the Supreme Court relied on 
international instruments and came to the conclusion that right to health is a 
fundamental right. It went further and observed that health is not merely absence of 


. sickness: It observed: 


“The term health implies more than an absence of sickness. Medical care and 


health facilities not only protect against sickness but also ensures stable man 


power for economic development. Facilities of health and medical care 
generate devotion and dedication to give the workers’ best, physically as well 
as mentally, in productivity. It enables the worker to enjoy the fruit of his 
labour, to keep him physically fit and mentally alert for leading a successful 
economic, social and cultural life. The medical facilities are, therefore, part of 
social security and like gilt edged security, it would yield immediate return in 
the increased production or at any rate reduce absenteeism on grounds of 
sickness, etc. Health is thus a state of complete physical, mental and social 
well being and not merely the absence of disease or infirmity. /n the light of 
Arts. 22 to 25 of the Universal Declaration of Human Rights, International 
Covenant on Economic, Social and Cultural Rights, and in the light of socio- * 
economic justice assured in our Constitution, right to health is a fundamental 


h > 

uman right to workmen. The maintenance of health is a most imperative 
constitutional goal whose realisation requires interaction by many social and 
economic factors.” 


’ — 


1980 Cri LJ 1075 
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Mahendra Pratap Singh v/s Orissa State ?: The petitioner, an Ex-Sarpanch of 
Pachhikote Grama Panchayat approached the Court for issuance of appropriate writ 
commanding the opposite parties to take effective measures to run Primary Health 
Centre at Pachhikote within Korei block in the district of Jaipur by providing all 
amenities and facilities for proper running of the said health centre. Government had 
imposed conditions which that the local people should provide minimum one acre of 


land and also that the local people should provide permanent buildings for the 


medical institutions. 


The court noted Great achievements and accomplishments in life are possible if one is 
permitted to lead an acceptably healthy life. The Court also underlined the importance 
of Primary Health Care and Primary Health Centres. The Court ordered that the 
Primary Health Centre with all its amenities be made operational within three months. 
This is probably the only case in which a judgement on right to health for a general | 


population has been given. 


In CERC Vs. Union of India’® the Supreme Court was dealing with the rights of 
workers in Asbestos manufacturing and health hazards related to it. But what is 
important is that the Cann was dealing essentially with private employers involved in 
asbestos mining and industry. To begin with, the Court noted that the right to health 
and health care of a worker is a component of the fundamental right to life guaranteed 
under Article 21 of the Constitution of India. The Court placed its observations in the 
judgement basing on the basic concepts of social justice which aims to attain 
substantial degree of social, economic and political equality, articles 38(1), 46, 
39(e), 42, 43 48-A of the constitution and 25(2) of UDHR ensures right to 
standard of adequate living for health and well being of the individual including 
medical care, sickness and disability and article 2(b) of ICCPR. Hence expanding the 
scope of right to life, it | held that the right to health and medical care is a 
fundamental right under Article 21 read with Articles 39(c), 41 and 43 of the 
Constitution and make the life of the workman meaningful and purposeful with dignity 
of person. Right to life includes protection of the health and strength of the worker is 


a minimum requirement to enable a person to live with human dignity. The Court 


O5.C. No. 6359 of 1995, Decided On: 29.07.1996 
1° 1995 3 SCC 42 Q 
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also held that the right is available not just against the State but also against private 


employers. 


Similarly, in State of Punjab Vs. Mohinder Singh Chawla'!, which dealt with right 
to medical treatment of Government employees and the Supreme Court observed 
that right to health is integral to right to life and government has constitutional 
obligation to provide the health facilities. In 7. Ramkrishna Rao Vs. Hyderabad 
Development Authority the Andhra Pradesh High Court held that protection of the 
environment is not only the duty of the citizens but also the obligation of the State to 


safeguard public health and environment in fulfilling its constitutional obligations 


cast on it under Article 21 of the Constitution.” 


The Allahabad High in S.K. Garg Vs. State of U.P. was dealing with conditions of 
_ public hospitals'*. The Court appointed a Conimittee to go into these aspects and 
report back to the Court. The High Court held that the right to health is a part of the 
right to life guaranteed by Article 21 of the Constitution. In Paschim Banga Khet 
Mazdoor Samity v. State of W.B."* the Supreme Court though primarily dealing with 


the issue of obligation of the State to provide emergency health care to patients made 


a general observation of significance regarding the condition of healthcare institutions 


of the State. 


In the case of Peoples’ Union of Civil Liberties y. Union of India’? a public interest 
litigation was filed against the Government for backing out of a project to build a 
psychiatric hospital-cum-medical college in Delhi. Hence, the Central Government 


and Delhi Administration were directed to recommence and finish the project. 


3.3 Right to Compensation Claims Against The State For Health 


Violation of Article 21 by State will give rise to a claim under public law remedy.'° 


State is also vicariously liable for acts of its agents or police or Government hospitals. 


'' 1997 2 SCC 83 


ene 
" T. Ramakrishna Rao Vs. Hyd 
- Hyderabad Urban Development Authority decided on 20.7.2 
re In S.K.Garg Vs. State of U.P. decided on 21.12.98 ; wis 
‘ (1996)4 SCC 37 
; Pe Wiis Court given on 12/11/1991 

ere are two kinds of civil remedies. viz 
th S, v1z., publi ‘IV 
involves action under torts or contr fie oe 
committed by it or persons acting 1 
in an incident of medic r 


ae ae ate law remedy. Private law remedy 
é i ‘Nereas In the former, the claim is against the State for a wrong 
inder derictiice anal es N 5 
eo ie: it. Both remedies exist independent of each other. For instance 
gigence by Government doctors, a cause of action may be instituted by 
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Once it was held that right to health and health care is a fundamental right then a 
vreach of such a right by a state functionary would also make the State liable for 


payment of compensation. 


“arlier, hospital could not be sued in torts for the negligence or wrongdoing of its 
agents or servants. This was on the age old premise that ‘king could do no wrong’ and 
thus the State is not liable for the torts of its servants. However, once it was held 
‘hat right to health and health care is a fundamental right, then a breach of such a right 
by a state functionary would also make the State liable for payment of compensation. 
‘Thus, whether the State was or was not liable in torts for actions of its servants it 
would be still liable if such actions amounted to violation of fundamental rights. 
Subsequently, the Courts have also held that the doctrine that State is not liable for 
‘he torts of its servants is no more applicable in the present times and the State is also 


liable in torts. 


{a State of Tripura Vs. Amrita Bala Sen’’ dealt with the duty of the State to 
compensate for negligence without going through the civil suit procedure in the case 
of negligence of cataract operation. Poonam Sharma v. Union of India'* dealt with 
statutory duty of police and government hospitals to provide adequate and timely 
health care. Petitioner’s husband who had met with an accident was taken in custody 
by the Police as they suspected him of drunken driving. He had head injuries which 
were not treated adequately due to which he died later. Petitioner invoked writ 
jurisdiction of High Court under Article 226 and sought relief against the alleged 
negligence on part of the Government Doctor and police that caused the death of 
Petitioner’s husband. 

The Court observed that a citizen of India is entitled to preservation of his life not 
only at the hands of the police authorities, but also at the hands of the public 
yuthorities, which would include hospital authorities having regard to the extended 
scope of Article 21 of the Constitution. Every doctor at the government hospital 
having regard to the paramount importance of preservation of human life is under 


statutory obligation to extend his services with due expertise. Hence, Respondent was 


)king writ jurisdiction of SC or HC under Articles 32 & 226, respectively. Simultaneously 
i2erieved person will also be entitled to pursue civil law remedy in torts or contract against individuals 
fare either Consumer courts or civil courts. (refer chapter on medical negligence) 
‘2005 1 GLR 7 
® AIR 2003 Delhi 50 


lacs as compensation under Public Law for violation 


directed to pay Rs.2 . | 
ner’s husband with liberty to file appropriate suit fo 


fundamental rights of Petitio 
damages. 


In Marri Yadamma v. State of Andhra Pradesh” the deceased was an under tria 


who died as the jail doctor did not provide appropriate treatment on time oO 


referring to a specialist to determine the root cause of the ailment. High Court state 


that on arrest prisoner merely loses his right to free movement. His all-other right 


including right to medical treatment remains intact and it cannot be violated. The jai 
authorities had infringed fundamental right of the deceased therefore the State wa 
liable to compensate his widow as a public law remedy for an amount of Rs.2 lacs 
In a similar case, in Noorunissa Begum v. District Collector, Khammam” th 
Petitioner’s husband died in jail due to negligence on part of jail authorities i 
providing timely medical care and ‘Court held jail authorities negligent and State 
liable to pay Rs.1,50,000/- as compensation to the Petitioner. Further, High Court also 
directed State to consider the proposal to include Rule 10-A in Andhra Pradesh 
Prisoners (Attendance in Court) Rules, 1977 that had been pending before it, and 
decide upon it within a time frame.” ' Rule 10-A read as: 


‘Escort for persons confined in a prison requiring treatment in a 
hospital outside the prison, and from. such hospital to the prison, shall 
be undertaken by the police. If such a prisoner is admitted as in-patient 
in any hospital, his custody during the period of such confinement shall 
be undertaken by the police.’ 


3.4 Rights Of Government Employees To Receive Health Care: 


Many of these cases refer to the procedural difficulties of reimbursement of the 
medical expenditure of government employees. In State of Punjab v. Mohinder 


22 
Singh Chawla‘ the Respondent was refused the reimbursement of room rent in the 


referral hospital. Supreme Court held that rent of room for in-patient is an integral 


art i : 
part of expenses incurred on medical treatment, therefore, cannot be excluded. 
=<. ae 
" AIR 2002 AP 164 
° AP HC dt. 27/6/2001 


‘TAs a rule, powe 
state icone ‘s ties stretch into the arena of legislature. It cannot direct Parliament or 
fact that the proposal of ins “an Geum in the instant case High Court acted to the contrary. The 
was already in existence t pector-General of Prisons and Director of Correctional Services. Hyderabad 
O insert Rule 10-A, gave legitimacy to the directions of High Court. In the 


absence of the same 
ame and in consideration 
of 
ouki Rema ee the limitation of judicial review, it is unlikely High Court 
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Surjeet Singh y. State of Punjab” refers to the instant appeal arose out of refusal to 
reimburse expenditure incurred abroad at the rate of one of the hospital identified 
under the State Health Policy for open heart surgery. The Supreme Court held that a 
government employee can claim reimbursement at such rates as are applicable to the 
identified private hospitals. In a similar case Devindar Singh Shergil v. State of 
Punjab~ Supreme Court __ held that appellant was entitled to reimbursement at 
AIIMS rate and also other medical expenses though the surgery was done abroad. 
in K.P. Singh v. Union of India” case was a case filed by retired government 
employees against the procedural difficulties in Central Government Health Scheme 
(CGHS) for pensioners to receive timely treatment only from the specified CGHS 
dispensaries and reimbursement of expenditure incurred on such treatment only at the 
rate approved by CGHS. SC directed Respondents to issue circulars to the effect that 
im case of emergency, medicines that are outside the eh formulary. could be 
obtained immediately from the local chemist concerned on the basis of an authority 
slip from the CMO in-charge of the CGHS dispensary. However, SC refused to grant 
any relief vis-a-vis the rate of reimbursement as it was not within its power to dictate 
policy to State, though it may direct the State to review its rates and issue appropriate 


directions. 


he courts however, refused to give any direction when the State health policy for its 
employees and many times have conceded to the arguments that State’s resources are 
limited. State of Punjab v. Ram Lubhaya Bagga”° dealt with the challenging of 
the State Health Policy for its employees and ex-employees promulgated in 1991 
provided reimbursement of medical expenses incurred either in earmarked hospitals 
or at other hospitals, at the rate prevailing ‘i such specified hospitals.7’ SC held that 
Court cannot question the propriety of a policy decision unless it is arbitrary and 
violates any constitutional rights. In Kamlesh Sharma v. Municpal Corporation of 


Delhi’® the policy of Respondent was challenged which rejected the Petitioner’s 


~ (1996) 2 SCC 336 
““ (1998) 8 SCC 552 
(2001) 10 SCC 167 
{ (1998) 4 SOG 
4 a Singh case, Appellant was reimbursed at the rates of AIIMS even though he was treated 
- or in Devindar Singh Shergil case, where the Appellant was reimbursed at the rate prevailing at 
S even though there were other hospitals specified in State Health policy that were cheaper than 
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ursement of expenditure ‘ncurred on medication for her husband 


claim for reimb 
State Health Policy due to 


purchased from the hospitals earmarked under the 


emergency. High Court held the policy to the extent it refuses reimbursement as 


unconstitutional. However it also clarified that its order should not be understood as 
whittling down the right of the Respondents to frame or formulate a policy including 


one providing restriction or ceiling on reimbursement of expenses as long as the said 


policy is not violates Articles 14 & 21. 


In other words, Courts will not adjudicate on the propriety of government policy 
unless it is discriminatory or violates right to life. Judiciary does not step into the 
shoe of Government and issue policies. Court will refuse to entertain matters that are 
solely filed on the basis that a more beneficial policy could have been issued. 

3.5 Obligation of the State (Authorities) to Provide Health Care to Persons in 
their Custody 


Supreme court held various state authorities such as railways, police etc responsible 
29 


for the health care of the people under their custody. In Ram Datt Sharma’s case 
the Rajasthan High Court dealt with responsibility of railways in providing health care 
facilities to its passengers. Similarly, in Dr. Sarosh Mehta v. General Manager, 
Central Railways”’ the issue was the liability of Suburban Railways in Mumbai in 
providing health care facilities for travellers, especially in view of frequency of 
accidents. The Bombay High Court gave many directions such as instituting a 
helpline, provision of medical facilities, medical personnel etc. upholding the 
passengers’ right to health care. The case is an excellent example of judicial activism 
where detailed directions effectively amounting to law making were given. In Rama 
Moorthy y. State of Karnataka”! the Court observed that society has an obligation 
towards prisoner’s health and upheld prisoners’ right to health care. In Directorate 
of Enforcement v. Ashok Kumar Jain™ the Court held that the Police is as much 


under a statutory obligation to preserve the life of persons under its custody by 


ensuring medi ee 
& medical care and treatment, and taking into account the condition of their 


health. 


$$ 
. AIR 2005 RAJ 317 
Writ Petition No. 2405 of 2001 in the Bomb 
main order is dated an October, 2004 
1997 2 SCC 642 
~ (1998) 2 SCC 105 


ay High Court. Order passed on various dates but the 
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D.K. Basu Vs. State of West Bengal’ is a landmark case on rights of arrestees. The 
Supreme Court prescribed a number of guidelines to be mandatorily followed 
concerning the arrested persons. Two of thesé directions pertained to health. The 


Court observed: 


“The arrestee should be subjected to medical examination by a trained doctor 
every 48 hours during his detention in custody by a doctor on the panel of 
approved doctors appointed by Director, Health services of the concerned 
State or Union territory, Director, Health Services shall prepare such a panel 
for all Tehsils and Districts as well.” 


3.6 Emergency Health Care In Medico-Legal Cases 

In India, there is no law that deals specifically with duty to provide medical treatment 
in emergency cases. Emergency health care like public health facilities falls in the 
shadow of Article 21. However, many court rulings held that failure to provide timely 


medical care amounts to violation of fundamental right to life. 


In reference to emergency cases, Supreme Court is more definite on the nature and 
extent-of duty of State. State is under an absolute liability to provide medical facilities 
in such circumstances, and financial inability or lack of infrastructure is no 
justification to evade such liability. Whenever State fails to discharge its 
constitutional obligation, aggrieved party may approach either the Supreme Court or 
the High Court under Articles 32 or 226 of the Constitution, respectively as a public 
law remedy. Court may also be moved by a public-spirited person or organization as 
Supreme Court in number of judgments has held that the traditional concept of ‘locus 
standi’ does not strictly apply to Public Interest Litigation.°* Supreme Court & High 
Courts also have the suo motu power to convert a letter concerning any issue of public 


importance into a PIL. 


So far as duty of private medical practitioners and private hospitals are concerned, in 
the ordinary course of practice, they have a right to decide whether to undertake a 


case or not.°’ However, Supreme Court while deciding upon delay in treatment of 


° AIR 1997 SC 610 
One of the basic principles of law is that only such a person can approach the court who is directly 
affected by chain of events which gives rise to the legal proceedings. Thus, at the admission stage 
aggrieved party must establish its ‘Locus standi’. If such a party fails then the matter is held not 
maintainable, i.e., court has the jurisdiction to try the matter but will not because the party claiming 
elief does not have right to claim such relief. 

‘When a patient consults a doctor, the doctor owes him certain duty, viz., a duty of care in deciding 

whether to undertake the case and a duty of care in deciding what treatment to give. A breach of any of 
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Government hospitals has said that even private hospital 


gal case. Under the Code of Medical Ethic 


medico-legal cases by 
cannot refuse treatment in a medico-le 
y the Medical Council of India with the ap 
fessional and ethical obligation on the medica 


drawn up b proval of the Centra 
Ya 


Government, imposes a pro 


36, 
practitioners to attend to emergency medical care’ : 


2.1.1 Though a physician is not bound to treat each and every person asking 
his services, he should not only be ever ready to respond to the calls of the 
sick and the injured, but should be mindful of the high character of his 
mission and the responsibility he discharges in the course of his professional 
duties. In his treatment, he should never forget that the health and the lives 0 
those entrusted to his care depend on his skill and attention. A physician 
should endeavor to add to the comfort of the sick by making his visits at the 
hour indicated to the patients. A physician advising a patient to seek service of 
another physician is acceptable, however, in case of emergency a physician 
must treat the patient. No physician shall arbitrarily refuse treatment. to a 
"patient. However for good reason, when a patient is suffering from an ailment 
which is not within the range of experience of the treating physician, the 
physician may refuse treatment and refer the patient to another physician. 


2.4 The Patient must not be neglected: A physician is free to choose whom he 
will serve. He should, however, respond to any request for his assistance in an 
emergency. Once having undertaken a case, the physician should not neglect 
the patient, nor should he withdraw from the case without giving adequate 
notice to the patient and his family. Provisionally or fully registered medical 
practitioner shall not wilfully commit an act of negligence that may deprive 
his patient or patients from necessary medical care. 


The Medical Profession declares its noble goal in the Oath (known also as 
Hippocrates Oath) that every physician has to take at the time of registration. It 


primarily keeps upholding human dignity and utmost respect to human life, service of 


humanity and health of the patient as the noble goals of this profession.*’ 


T ake 
he Courts have now been recognizing that the State and State run medical 
institutions have the obligation to provide medical care in cases of emergency. This 


cann 
ot be contingent upon adequate infrastructure, etc. In the Paschim Banga Khet 


these duties gives a right of acti 
Me o ction fo x]j . ‘ ; 
Trimbak Bia Uodbole Are ae an i ies to the patient.” Dr. Laxman Balkrishna Joshi v. Dr. 


56 ‘ ‘ 

F beers: Council of India, Indian Me 
tegulations, 2002- Duties of Physici 
Mayen of Physicians 


~ Medical Council of Indi: ; 
Resaire. Ae of India, Indian Medical Council (Professional c 
8S, <U02-Appendix I Oath, http://www.medclik.com ‘his 


jet Council (Professional conduct, Etiquette and Ethics) 
(0 their Patient, http://www.medclik.com/his/mei.asp (27th 
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Mazdoor Samity v. State of W.B ee the Court ordered Central Bed Bureaus to be set 
up as also upgraded facilities in district and sub district hospitals. Of course these 
have not been widely implemented. But groups working on health can definitely file 
Public Interest Litigations in High Courts for implementation of these orders in their 
respective states. 

In this landmark case Paschim Banga Cas” Supreme Court reiterated in different 
words that to provide medical aid is the constitutional duty of the State within the 


ambit of article 21. The Court also observed: 


‘Providing adequate medical facilities is an essential part of the obligation 
undertaken by the State in a welfare state. The Government discharges this 
obligation by running hospitals and health centres. Article 21 imposes an 
obligation on the State to safeguard right to life of every person. Preservation 
of human life is thus of paramount importance. Government hospitals run by 
the state and the medical officers employed therein are duty-bound to extend 
-medical: assistance: for preserving human lifé. Failure on ‘the part of a 
government hospital to provide timely medical treatment to a person in need 


of such treatment results in violation of his right to life guaranteed under 
Article 21’ (para 9) 


The issue before Supreme Court was the legal obligation of Government to provide 
facilities in government hospitals for treatment of persons who had sustained serious 
injuries and required immediate medical attention. The Petitioner who had suffered 
brain hemorrhage in a fall from the train was given first aid in a Primary health centre 
and referred to a certain specialized State hospital for better treatment but was denied 


treatment at various Government hospitals because of non-availability of beds. 


Even though this case arose out of an incident in West Bengal the Supreme Court 
made it mandatory for other States to take necessary steps in the light of the 
recommendations and thus made all the directions to be equally applicable to other 


States in the country. 


It is to be noted that though the responsibility of the State and government hospitals is 
well provided by a radical interpretation of the Constitution, there is no definite 
corresponding legal duty imposed on private hospitals and practitioners to treat 
emergency cases except for the observation which is excerpted above. The above 


judgments focus on the duty of State and government hospitals. In this regard, the 


** (1996)4 SCC 37 
” ibid F 
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Counsel for the Petitioner in Paschim Banga Khet Mazdoor Samity case’ made few 


suggestiions drawing from the legal position in USA. It was urged that the 


interesting 


denial of treatment should be specifically made a cognizable offence and further it 


should also be made actionable as a tort.!! In Labonya Moyee Chandra v. State 0 


West Bengal’ case Supreme Court hauled up the state for not complying with the 
directions of the directions and recommendations in Paschim banga Khet Mazdoor 
Samity case. Appellant was an old woman residing in a village near the city of 
Burdwan who was denied admission in SSKM, a state hospital on account of non- 
availability of bed even though her condition was recorded as critical suffering from 
severe heart problems. Supreme Court held the state liable to compensate Appellant 
for the cost of pace-maker assessed at Rs.25,000/- fixed at a private hospital and 
directed the State to take follow up action on the implementation of the 


recommendations under the earlier case. 


The Indian Courts have held that in emergencies even private doctors cannot insist on 
payment of money before dealing with the patient. In Pravat Kumar Mukerjee V. 
Ruby General Hospital*’ the National Commission was concemed with the case of a 
young student whose motorcycle was dashed by a bus in Calcutta. He was brought to 
the Respondent hospital but the treatment was not continued as Rs. 15,000 as 
demanded by the hospital were not immediately paid. The boy died. The National 
Commission held that though a doctor was not bound to treat each and every patient, 
in emergencies the doctor was bound to treat the patient and could not insist on 


awaiting the payment of fees. Rs. 10 lakh compensation was awarded. 


However, in Usha Mehrotra V. Appollo Hospitals"* the State Commission held that 
refusing to release the body unless treatment charges were paid did not amount to 
deficiency in service and the Hospital could not be directed to pay compensation. 
Parmanand Katara v. Union of India*> was a petition filed by a human rights activist 


seeking directions against Union of India that every injured citizen brought for 


*° ibid 

"In civil law, liabili 

law, lability of doctor arises when there is a dut 

consequential injury. The duty 
approach him. He h 
treat. 
42 apn : 

SC decided on 31/7/1998 


43 ‘ 
Original Petition No. 90 of 200? dec; 
14 1999,2 CPR 453 - 20 Of 2002 decided by the National Commission on 25.4.2005 


* AIR 1989 SC 2039 


e 1s a duty of care, a breach of such duty and 
. Pies absolute which implies that a doctor need not treat all those who 
& refuse. He is liable for harm caused only to those whom he undertakes to 


a 95 


2 


treatment should be instantaneously given medical aid to preserve life and thereafter 
the procedural criminal law should be allowed to operate in order to avoid negligent 
death. The Petition also demanded that in the event of breach of such direction, apart 
from any action that may be taken for negligence, appropriate compensation should 
be admissible. The Petitioner had appended to the writ petition a report titled ‘Law 
helps the injured to die’ published by Hindustan Times that told the story of a hit-n- 
run case where the victim was denied treatment by the nearest hospital and asked to 
approach another hospital situated 20 km away that was authorized to handle medico- 


legal cases. The victim succumbed to his injury on way to the other hospital. 


The affidavit by Medical Council of India, stated that the doctors were reluctant to 
undertake medico-legal cases because of unnecessary harassment by Police during the 
course of investigation and trial. The report of the Director General of Health 
services-also stated that certain ‘Government institutions ° refused even the primary ~ 
medical aid to the patient and referring them to other hospitals simply because they 
are medico-legal cases is not desirable. The Union Government, filed its affidavit 
and denied that there was any legal impediment in criminal procedural law to hinder 
treatment in emergency cases. Supreme Court, agreeing with this, held that — Every 
doctor whether at a Government hospital or otherwise has the professional 
obligation to extend his services with due expertise for protecting life. Significantly, 
in this case the Supreme Court observed that every doctor whether in a government 

stablishment or a private individual had the duty to extend immediate medical 


treatment in consonance with his skills to save life. 


In Supreme Court Legal Aid Committee v. State of Bihar” the Supreme Court held 
that the responsibility to provide immediate medical treatment to an injured person in 
a medico-legal case extends even to the police. Thus, where the deceased who was 
lynched by the mob for attempting to rob passengers of train, died because of 
negligence of the police in taking him to a hospital on time and also for the inhuman 
manner in which he was tied and dumped in the vehicle, the Court held that this 
amounted to violation of right to life and the State was bound to pay Rs.20,000/- as 
compensation for the loss of life. It is altogether another matter that the compensation 


awarded was a pittance. 


° (4991) 3 SCC 482 , 


96 


47 +. another case pertaining to the liability o 
t with 


Poonam Sharma y. Union of India 


police and Government hospitals in medico-legal case, Petitioner’s husband me 


an accident while driving in allegedly drunken state. He sustained head injuries but 


was not given proper care and he died in another hospital the next day. The Court 


held that the instant case was not of an error in clinical judgment. Within a few hours, 
the patient was brought back complaining of severe headache. Despite that no further 
treatment was given and he was asked to take brufen tablets only. Thus, in light of the 
facts and circumstances of the case and that the deceased was only 30 years old 
drawing a salary of Rs.3,000/- per month, High Court ordered Rs. 2 lacs as 


compensation to the Petitioner. 


In respect of medico legal cases, the Courts have now categorically laid down that 


- treatment-cannot wait for legal papers to be prepared. 


3.7 Right To A Healthy Environment And Health Care: 


The right to healthy, clean and pollution free environment has its origin in the human 
right to health. In India, the judicial recognition of the fundamental right to healthy 
environment preceded the recognition of right to health. A large chunk of public 
interest litigation in the last 20 years has revolved around environmental issues and 
there are hundreds of cases decided by the Apex Court concerning all facets of 
environment. In this Chapter, we are confining ourselves mainly to those judicial 
decisions, which touch upon right to health care and not merely right to health. In 
and through the many cases dealing with environment, Courts have not really dealt 
so much with right to health care but right to health and the impact of environment on 
health. While dealing with environmental issues the Supreme Court has developed a 
number of innovative doctrines such as "polluter pays", "public trust", "reversal of 
burden of proof", "preventive principle", "trangenerational equity", etc. In the Ganga 
pollution case, the Apex court has made a passing remark on the health aspects of 
water pollution but there is more emphasis on the importance of Ganga to the Hindus 


in this country, as it j 7 
intry, as it is considered one of the most holy rivers in India. But the notion 


of th > ry J > y Tal 
€ ‘right to health’, does not come clearly through these judgements. Another 
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important aspect of these judgements has been that they have not asked the polluters 


to compensate the victims in many of the cases. 


Municipal Council Ratlam v. Vardichand® and others is a crucial case because that 
the court also held that the State should be guided by the paramount principle of Art. 
47 of the Constitution of India which states that, improvement of public health should 
be one of the primary duties of the state. The Supreme court also held that it was not 
just a matter of health of a private individual but the health, safety and convenience of 
public at large was at stake. The orders of the Supreme Court while passing the 


judgment in this matter included, 


e to take immediate action to stop the effluents from the Alcohol 
Plant flowing into the street and to stop the pollution; to use power 
under Section 133 CrPC, to abate the nuisance so caused. 
Industries cannot make profit at the expense of public health. - 

-® .to construct a-sufficient. number of public latrines for use by men ~ 
and women separately; 

e to the Malaria Eradication Wing to stop mosquito breeding; 

e the municipality to construct the drains and to fill up cesspools and 
other pits of filth 

e to prosecute the officers responsible if orders are not complied 
with. 


The Bombay High court in Citizens Action Committee, Nagpur vs. Civil Surgeon, 
Mayo (General) Hospital, Nagpur and Ors” held that as per Art. 47. of the 
constitution of India it is the duty of the state to provide for proper facilities for public 
health. One of the main problems was regarding the 3 hospitals that were being run by 
the state concerning the overcrowding in all the hospitals which had reached 
dangerous levels. Even the staff of the hospitals was housed in poor conditions and 


they were living in unhygienic conditions. 


The High Court of Madhya Pradesh in Hamid vs. State of M.P.~’ held that the 
citizens have right to clean and safe drinking water. The court stated that, ' Under 
Article 47 of the Constitution of India, it is the responsibility of the State to raise the 
level of nutrition and the standard of living of its people and the improvement of 


public health. It is incumbent on State to improve the health of public providing 


*® AIR 1980 Supreme Court 1622 
’ AIR 1986 Bom 136 
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unpolluted drinking water. Slate in present case has failed to discharge its primary 


responsibility. It is also covered by Article 21 of the C 
right of the citizens of India to have protection of life, to have pollution free air and 


-' The court also held the state liable to pay for the damages caused by 


onstitution of India and it is the 


pure water... .. 


the consumption of the polluted water. 


The Supreme Court in Murli S Deora vs. Union of India and ors’', recognized the 
harmful effects of smoking in public and also the effect on the passive smokers, and 
in the absence of statutory provisons that time, prohibited smoking in public places 
such as,1.Auditoriums, 2. Hospital Buildings, 3. Health Institutions, 4. Educational 
Institutions, 5. Libraries, 6. Court Buildings, 7. Public Office, 8. Public Conveyances, 


including Railways. 
3.8 Fundamental Right to Workers’ Health 


3.8.1 Occupational Injuries and Diseases: The statistics for the overall incidence/ 


prevalence of occupational disease and injuries for the country is not adequate. Leigh 
et al. have estimated an annual incidence of occupational disease between 924,700 
and 1,902,300 and 121,000 deaths in India’. According to a survey of injury 


incidence in agriculture in Northern India © 


, an annual incidence of 17 million 
injuries per year, (2 million moderate to serious) and 53,000 deaths per year in 
agriculture alone was estimated. The inadequate surveillance of employees is the 
most important reason for increased prevalence of work related and other non- 


communicable life style diseases at work place™’. 


The major occupational diseases/morbidity of concern in India are silicosis, 
musculoskeletal injuries, coal workers’ pneumoconiosis, chronic obstructive lung 
diseases, asbestosis, byssinosis, pesticide poisoning, and noise-induced hearing loss. 
Census figures (2001) have revealed that there is an increase of about 28% male 


workers and 45% female workers from 1991 to 2001. During the past decades, the 


natin Ge 
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population of working females has rapidly increased. The proportion of male:female 
working population, which was 78:22 in 1991, changed to 68:32 in 2001. This 
increase in the working female population leads to certain concerns, such as adverse 
effects on reproduction, exposure to toxic chemicals in the workplace, 
musculoskeletal disorders because neither the tasks nor the equipment they use, are 
adapted to their built and physiology. In addition, female workers have specific stress- 
related disorders, resulting from job discrimination (such as lower salaries and less 


decision-making), a double burden of work (workplace and home) and sexual 


harassment. 


Since seventy-five percent of the global workforce lives in the third world countries, 
more than 125 million workers are victims of occupational accidents and diseases 
every year”. With the changing job patterns, working relationships, the rise in self- 
- employment, outsourcing of: work, etc. there has been a problem in the management 
of occupational safety and health risks. Nevertheless particular attention needs to be 
paid to the health and safety of workers in ‘hazardous occupations’ and especially the 
migrant workers and other vulnerable persons. Work related hazards and occupational 
diseases in small-scale industries and agriculture are likely to increase as the 
oceurational safety and health services are out of reach in these occupations. 
However, with increasing Public Interest Litigations, Proactive legislations and 
continual struggle by environmental activists, the awareness with respect to 


occupational health concerns are gaining more ground. 


The Indian Constitution has shown notable concern to workmen in factories and 
industries as envisaged in its Preamble and the Directive Principles of State Policy. 
Many of these laws have their foundation in the Indian Constitution or certain 


International Instruments. 


The Directive Principles of State Policy as directed the states in article 39(e), article 
42 and article 43 to provide for a)securing the health and strength of workers, men 
and women; b) That the tender age of children is not abused; ¢) That citizens are not 
forced by economic necessity to enter avocations unsuited to their age or strength; d) 


Just and humane conditions of work and maternity relief are provided and, e) That 


»° Kanhere, Vijay; "Occupational Health, Safety and Laws"; Combat Law, Nov.-Dec. 2005, Pgs. 84-87. 
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the Government shall take steps, by suitable legislation or in any other way, to secure 


the participation of workers in the management of undertakings, establishments or 


other organizations engaged in any industry. 


Article 25(2) of the Universal Declaration of Human Rights promises right to standard 
of adequate living for health and well-being of the individual including medical care, 
sickness and disability; Article 2(b) of the International Covenant on Political, Social 
and Cultural Rights protects the right of worker to enjoy just and favourable 


conditions of work ensuring safe and healthy working conditions. 


3.8.2 Occupational Health Laws: 


There are number of laws and legislations that have been passed in India, most of 
them which. refer to the safeguarding of the -health and safety of workers.°° The ° 
Factories Act 1948, the Mines Act 1952, The Dock Workers (Safety, Health & 
Welfare) Act, 1986 are some of the laws, which contain provisions regulating the 
health of workers in an establishment. Whereas the Employees State Insurance Act 


1948 and the Workmen’s Compensation Act 1923 are compensatory in nature. 


Factories Act, 1948 prescribes safety conditions for manufacturing processes. 
Workmen’s Compensation Act deals with compensation to workers who suffer 
injuries at the place of work and suffer from specified occupational diseases. 
Employees’ State Insurance Act, 1948, apart from dealing with compensation also is 
concemed with access to free medical care for employees. This includes setting up of 
dispensaries, hospitals and panel doctors whom the employees can approach. 
Maternity Benefit Act is concerned with providing paid medical leave to pregnant 


women workers coupled with certain other benefits. Apart from these general laws, 


certain specific Acts have been passed which also deal to a certain extent with the 


| >. Sen 
*°Certain provisions of the Factories Act, 1948 : The Em 
by Child Labour (Prohibition and Regul 
Children Pledging of Labour Act, 1933: Em 
Mines Act, 1952: Maternity Benefit Act, 19 


5 ployment of Children Act, 1938 since replaced 
ation) Act, 1986;Workmen’s Compensation Act, 1923: 
ployers’ Liability Act, 1938: Plantations Labour Act, 1951: 
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health care for workers. These include the Beedi and Cigar Workers Act, Mines Act, 
etc. 


Most of these Enactments are more than 50 years old and obviously a large amount of 
litigation has taken place on these issues. Especially the Workmen’s Compensation 
Act and ESI Act have been much used by employees who suffer from employment 
related injuries and diseases. An overwhelming amount of litigation has been 
concerning whether a particular injury or disease is employment related or not. 
Questions such as when an employee gets heart attack at work place, can it be called 
employment related injury or when an employee is traveling from home to work and 
meets with an accident can it be called an employment related injury have been 
agitated widely. Similarly, issues concerning extent of injury and occupational disease 
have also been subject matter of a large amount of litigation. But it is not the scope of 


this book to-go into these aspects. 


As regards health care, Section 10 of the Factories Act lays down that a State 
Government may appoint qualified medical practitioners as ‘certifying surgeons’ to 
discharge the following duties: 

a) Examination and certification of young persons and examination of persons 
engaged in ‘hazardous occupation’. 

b) Exercising medical supervision where the substances used or new 
manufacturing processes adopted may result in a likelihood of injury to 
the workers. 

c) Exercising medical supervision in case of young persons to be employed in 


work likely to cause injury. 


Chapter IX of the Act lays down in detail the provisions relating to the health, safety 

and welfare measures, namely, cleanliness, level of ventilation, diversion of dust and 
fumes, provision of artificial humidification, sanitation, fencing of machinery, among 
others. There are also provisions that prohibit women n\and children from working in 
certain occupations. The rules framed under this act prescribe details regarding the 


health and safety of the workers. *” Apart from making provisions concerning health 


'’ Eg. 27 processes and operations have been identified as dangerous in The Maharashtra Factories 
Rules, 1963. These Rules lay down detailed instructions regarding preventive measures, protective 
devices, cautionary notices as well as medical examination of workers. | 
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he Factories Act mandates every factory to have 


g staff. Each State 


and safety at work place, S. 45 of t 
first aid boxes room and prescribed medical and nursin 


Government has its own rules under the Factories Act. 


Similarly, the ESI Act, provides for medical care to the registered employees in cases 


not just of accidents and occupational diseases but also in cases of ordinary illnesses. 


The scheme extends to the families of the employees. The Act lays down provisions 
to set up an ESI Corporation, to promote measures to improve health and welfare of 
insured persons and a Medical Benefit Council to advise the Corporation on medical 
benefits, certification, etc. The Medical Boards have to ascertain the percentage of 
disability of injured workers before submitting their report to the Corporation in order 
to grant compensation to the workers. An injured worker has to wait for months 


_ before the Medical Board calls him for.a check-up” 2 


Some of case laws uphold the rights of workers and their right to health is one of the 


important considerations. In Consumer Education & Research Centre v. Union of 


India’ is a landmark case for the protection of the right to health of the workers. 
The Supreme Court was concerned with rights of employees in the Asbestos 
manufacturing industry. It was a public interest litigation filed concerning conditions 
of work and health affects on workers. In this very crucial decision the Supreme 
Court held that the right to health of a worker is an integral facet of meaningful right 
to life to have not only a meaningful existence but also robust health and vigour 
without which worker would lead life of misery. The Supreme Court went on to 
observe that the right to human dignity, development of responsibility, social 


protection, right to rest and leisure are fundamental human rights to a workman 


assured by the Charter of Human Rights, in the Preamble and Arts. 38 & 39 of the 


Constitution. The Court also held that in an appropriate case, Court would give 


directions to.the employer, be it the State or its undertaking or a private employer to 
mak i — 
1ake the right to life meaningful; to prevent pollution of the work place; protection of 


the envir : . 
mwironment, protection of the health of the workman or to preserve free and 


unpoll 
polluted mater for the safety and health of the people. This was an important 


observation because marniv , ; 
use ordinarily, under its Constitutional jurisdiction the Supreme 


Sees 
Sé.7. 
‘Canhere Vijay: "ESIS . 
509 » Vay, Esis- A frau ees NE 
AIR 1995 SC 999 raud on Workers 


; From,the Lawyers Collective. May 1992, Pgs.24-25 
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Court gives directions only to State authorities and not to private individuals or 


employers. The employer was held vicariously liable to pay damages in case of 


occupational diseases, here in this case asbestosis. 


In Rajangam, Secretary, Dist. Beedi Worker’s Union v. State of Tamil Nadu 
the issue concerned conditions of work of employees in Beedi manufacturing and 
allied industries. A large number of children are employed in this work. The 
directions Supreme Court included a very strict direction on the aspect of health: “/n 
view of the health hazard involved in the manufacturing process, every worker 
including children, if employed, should be insured for a minimum amount of Rs 
50,000 and the premium should be paid by the employer and the incidence should not 


be passed on to the workman.” 


_ in Bandhua Mukti Morcha y. Union. of India °’ a PIL was filed: against - 
employment of children below 14 years of age in Carpet industry in Uttar Pradesh and 
in most cases the children were forced into labour. The petitioner sought directions for 
total prohibition on employment of children below 14 years of age and directions to 
the Respondents to give them facilities like education, health, sanitation, nutritious 
food, etc. It was also contended that employment of children in any industry or in a 


hazardous industry violated Art. 24 of the Constitution. 


The Court held that the imperatives of Directive principles of State policy-27(1), 
31(1), 32, 39e, 39f, 45 read with the Preamble, Article 21,°% 23 “and 24 of the 
Constitution enjoins upon State to ensure socio-economic justice to the child and their 
empowerment, full growth of their personality- socially, educationally and culturally- 
with a right to leisure and opportunity for development of the spirit of reform, inquiry, 


humanism and scientific temper to improve excellence- individually and collectively. 


> 


® AIR 1993 SC 401 
*" AIR 1997 SC 2218 : 
“2 No child below the age of fourteen years shall be employed to work in any factory or mine or 


engaged in any other hazardous employment. 


°? No person shall be deprived of his life or personal liberty except according to procedure established 


by law. 


“4 Traffic in human beings and begar and other similar forms of forced labour are prohibited and any 
contravention of this provision shall be an offence punishable in accordance with law 
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Child labour is a social phenomenon with its genesis in poverty and cannot be 


completely eradicated except by social changes eve | 
a meaningful life, leisure, food, shelter, medical aid and education. Total 


n though it violates the right of the 


child to 


banishment of employment may dr 


and other mischievous environment, making them vagrant, hard criminals and prone 


ive the children and mass them up into destitution 


to social risks etc. Thus progressive elimination of employment of children below the 


age of 14 years would be required. 


Thus, Supreme Court gave the directions to Central Government to convene a 
meeting of Ministers concerned of the respective State Governments and their 
Principal Secretaries holding Departments concerned within two months of the receipt 
of this Order, to evolve principles of policies for progressive elimination of 
_ employment of children below the age.of 14 years in all.employments governed by 
| the respective enactments mentioned in MC Mehta Case®; and to evolve such steps 


consistent with the scheme laid down in M.C. Mehta case, to provide: 


1. Compulsory education to all children either by the industries 
themselves or in coordination with it by the State Government to the 
children employed in the factories, mine or any other industry, 
organized or unorganized labour with such timings as is convenient to 
impart compulsory education, facilities for secondary, vocational 
profession and higher education; | 

2. Apart from education, periodical health check-ups; 

3. Nutrient food etc. 


In another similar Bandhua Mukti Morcha y. Union of India © case the Supreme 
Court has spelt out the spirit of the right to health of the workers. This case dealt with 


the issue of release of bonded labourers especially from stone quarries from Haryana. 


The Court held: “Jt is the fundamental right of everyone under Article 21 to live with 


human dignity, free from exploitation. This right to live with human dignity enshrined 
in Article 21 derives its life and breath from the Directive Principles of State Policy 
and particularly clauses (e) & () of Article 39 & Articles 41 & 42 and at least, 


therefore, i ti iy . 
efore, it must include protection of the health and strength of workers, men and 
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women, and the children of tender age against abuse, opportunities and facilities for 
children to develop in a healthy manner and in conditions of freedom and dignity, 


educational facilities, just and humane conditions of work and maternity relief. ...” 


In Asiad Construction Workers Case” another Bench of SC had expressed that the 
State is under a constitutional obligation to see that there is no violation of the 
fundamental right of any person, particularly when he belongs to the weaker section 
of the community and is unable to wage a legal battle against a strong and powerful 
opponent who is exploiting him. The Supreme Court also issued various directions to 
the State and Central Governments and some of the important directions concerning 
health are concerning to install dust sucking machine and to spray water to avoid 
dust, for the supply of safe and unpolluted drinking water, provision of latrines and 
toilets as provided in Section 20 of the Mines Act, 1950 and Rules 33 to 36 of the 
Mines Rules: 1955- are provided; provision: of danmedian: and adequate treatment, 


adequate compensation etc. 


3.8.3 Remarks: Right to safe working environment has been recognized since nearly 
80 years. Over the years it has expanded to include newer areas. To begin with it was 
only a recognition in principle. This was followed by a recognition that if an injury 
was suffered at the workplace the employer was liable to pay compensation. 
Subsequently this was expanded to'even occupational diseases. Over the years the 
modalities and procedures which are required to fulfill this right have been 
recognized. This includes regular medical examination, handing over medical reports 
to the workers, frequent inspection of the work premises. Apart from health, certain 
health care aspects of the workers have also been recognized. These include the 
provisions under the ESI Act for giving free medical treatment to registered 
employees and under the Factories Act for providing regular check up, first aid kits 


and in certain circumstances also ambulance rooms and vans. 


in India, occupational health is not integrated with primary health care, and it is the 
mandate of the Ministry of Labour, not the Ministry of Health. Enforcement is carried 
sut through the Directorate of Industrial Safety and Health at state levels that operate 


‘hrough factory inspecting engineers and medical inspectors of factories. DGFASLI 


*’ People’s Union for Democratic Rights v. Union of India: AIR (1982) 3 SCC 235 ¢ 
s 
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(Director General of Factory Advisory Services & Labour Institutes) report (1998) 


reveals that there are 1,400 Safety Officers, 1,154 Factory Inspectors, and 27 Medical 


Inspectors in the country. T he numbers are grossly inadequate. Enforcement agencies 


operate mostly in the organized sector and unorganized sector gets neglected. There is 


an urgent need for confidence building for enforcement agencies. 


On paper these laws appear very effective. Even otherwise, to a limited extent for the 
organized work force they do provide certain amount of succor. Even the Government 
employees have a number of schemes and provisions concerning medical benefits and 
care. But by and large they have been ineffective in dealing with the unorganized 
sector. To begin with, these laws do not apply to small scale industries. Also, 
implementation of these laws in many of the establishments to which they apply is 
also difficult. For instance, if the employer has not deducted or deposited the ES] 
~ contribution, the employee Reeaace disentitled to avail of the benefit. Similarly, 
many occupational diseases are not covered by the Act and at times it has become 
difficult to prove in courts that a disease occurred because of employment at a 
particular place. Courts role has also not been laudatory especially in recent times. For 
instance, in 2006, the Supreme Court held that a casual workman is not entitled to 


benefit of Workmen’s Compensation Act. 


Many large industries / public sector provide medical services but concentrate on 
curative set-up neglecting occupational health. The Occupational Health Physician, 
where employed, also takes up mostly curative work and liaison work giving 
insufficient attention to occupational health. As a result there is under-diagnosis and 
under-reporting of occupational diseases. Moreover, the occupational hygiene 
activities, if undertaken, are carried out under safety, not under OHS. The majority of 


the working population belongs to the unorganized sector, which is not in the purview 


of current legislation in occupational health. 


3.9 HIV/AIDS And Rights Of Individuals 


Litigation concerning AIDS in India is of recent origin and still in an embryonic form. 


The leg ‘e be iscriminati 
gal questions have been concerning Discrimination in hospitals, at work places 


and in various °F Sj - 
arious other Situations, stigma, confidentiality, access to medicines and 


treatment 
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The Courts in India in recent past have taken a very reasonable approach towards the 
issue of HIV/AIDS and have passed orders which have helped in reducing 
discrimination. Right from stopping people being kept under captivation to stopping 
discrimination on the basis of the disease and safeguarding the employment of the 
affected people and to the policy on drugs required for the positive people the Courts 
have played a very important role. From the time of the first litigations®® where fear 
and panic about HIV/AIDS dominated the courts to the present concerns to protect the 


rights of people living with HIV/AIDS the courts have come a long way in India. 


Over the years, one can clearly discern a progressive realization by the Courts 
concerning HIV/ AIDS and its significance. In this short span of time, the Courts have 
been confronted with all kinds of issues including discrimination in employment, 
access to safe blood, confidentiality and privacy. The cases mentioned below do not 
‘solve the problems of discrimination and isolation or accessible health care but some 
of the verdicts of the courts do give a ray of hope to the persons who are being 
discriminated on the basis of being HIV positive by the family, employer and also the 
society at large. Some of the judgements clearly lay down the right to be not 
discriminated and also the right not to be lead towards an economic death due to the 


disease. 


e Employment: In MX of Bombay Indian Inhabitant v. M/s. ZY” the petitioner was 
a casual labourer with the Respondent, a State corporation who had been short 
listed for being absorbed into latter’s permanent workforce. In the pre-employment 
medical test, he was found HIV+ive and consequently, denied regularization.’” The 
High Court held that an HIV affected person cannot be denied employment or be 
discontinued unless it is medically shown that he is suffering from such a disease 
that can be transmitted through daily chores. Taking into consideration the 


widespread and present threat of this disease in the world in general and this 


: Lucy D’ Souza y. State of Goa (AIR 90 BOM 355) was one of the first litigations on the issue of 
HIV/AIDS in India. The Bombay High Court was of the opinion that isolation of persons with AIDS 
was not in violation of the constitution of India.This judgment has lost much of its impact as the 
Government and the Courts have become quite sensitive to the issues concerning HIV/ AIDS. 

* AIR 1997 BOM 406 

°A person already in employment cannot be terminated merely because he suffers from AIDS/HIV 
mless shown that it has incapacitated him to continue working and he poses a threat to the health of 
other employees. ‘Termination of the services of a workman on ground of continued ill-health.” Section 
2(00) of Industrial Dispute Act, 1947 Y 
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country in particular, the State cannot be permitted to condemn HIV affected 


persons to economic death. 
In M. Vijaya v. The Chairman and Managing Director, Singareni Collieries Company 
11d7! the Andhra Pradesh High Court held that it was the duty of the hospital to check 
whether the blood was infected or not and not having proper equipments to detect the 
virus was not an excuse for the company and its hospital to act against the employees. 
The importance of this judgment is that in the light of the magnitude of the problem 
‘among Respondent-company’s employees, nature of disease and the social dimension 
to it, High Court shifted the burden on Respondent-company to show that its hospital 
was well trained and equipped, both technically as well as with requisite expertise to 
prevent spread of the same. Importance was also given to the attitude of the employer 
in cases of AIDS/HIV. High Court went beyond the issue of medical negligence to 
issue appropriate directions for the effective implementation of various AIDS control 


programmes taken up by the Government and the NGOs.” 


e Pension Benefits: Ex. Const. Badan Singh v. Union of India and Anr”™, was a case 
decided by the Delhi High Court in which the petitioner was a BSF Jawan who had 
completed six years service with the force and was detected suffering with HIV. 
The medical board came to the conclusion that he was unfit for further service and 


his service was terminated. The court held that Badan Singh should be given 


pension. 


¢ Confidentiality And Right to Marry: On the issues of confidentiality in the case 
of Dr. Tokugha Yepthomi vy. Appolo Hospital and Anr’*, the Apex court held that, 


the timely disclosure of the HIV positive status of the patient to his fiancée, saved 


™ 2002 ACJ 32 


The judgment also has negative connotation when it states that ‘in an apparent conflict between the 


right to privacy of a person Suspected of HIV not to submit hi i minati 
nit himself fi 
and the power and deere s) mself forcibly for medical examination 


transmission of the virus. In the 

HIV positive cases and any acti 

Article 47 of the Constitution, t 

of public health. A law desi i 

f public gned to achieve thi 

Dercntutioa Stem ee Ss S object, will not be in breach of Article 21 of the 

The above positi is. 4 

ea oHinch ie a eee Is an obiter dicta and has no precedent value. It should be noted that courts 

oa oe ee cag their views for that of experts in a concerned field. There are statistic 
ational and International bodies that forced exposure hasn’t succeeded in 


preventing AIDS/HIV he ¢ i 
bh; g - The above observation j Pa i 
hp: “x é IS an outcome of ill-founded notions and that is why 


-, 27 (2002) DLT 986 
“ AIR 1999 SC 495 


areness is important. 
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her from being contracted with HIV and hence the disclosure did not invade the 
right to privacy. In Mr. X y. Hospital Z’” brought the issue of privacy before the 
courts. The petition dealt with two issues; firstly, right to privacy of a patient, 
specially an AIDS/HIV patient and secondly, the right of an individual to be 
safeguarded from any threat to her health. Petitioner was tested positive for HIV -by 
the Respondent hospital, who acted upon the discovery and informed Petitioner’s 
fiancée about this condition because of which the marriage was called off and his 
community ostracized him. Thus, this petition was filed claiming that there was a 


breach of privacy and confidentiality by the hospital and the doctor. 


Further, to condemn a person to death by transmitting AIDS not only violates his/her 
right to life but is also punishable under provisions of Indian Penal Code. Sections 
269 and 270 of the Penal Code. These statutory provisions impose a duty upon the 
Appellant not to marry as marriage would have the effect of spreading the infection, 


which obviously is dangerous to life of the woman whom he marries. ’° 


The Supreme Court however made a further totally uncalled for observation namely 
that HIV/ AIDS patients did not have a right to marry at all. This was going beyond 
what the issues before the Court were. This would mean that even if a person wanted 
to get married to a person with HIV/AIDS after full disclosure she could not do so. 
This observation was subsequently removed by the Supreme Court on a review 


application. 


3.10 Mental Health 


The rights of persons with psychosocial disability are conspicuous by their absence. 
The institutional ‘treatment’ to which they are subject runs against Article 21 of the 
Constitution, which provides that no person shall be deprived of his right to life and 


liberty except according to procedure established by law. 


> AIR 2003 SC 664 | 
© Sections 269 & 270 ignores a situations where consummation of marriage is with the knowledge of 
he other partner’s condition and consent. 
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77 
an issue is a part of a number of laws’’ however a common factor 


Mental health as 
the people with mental health problems runs through them. 


of someway stigmatising 


Persons suffering from mental illness have historically been treated as persons from 


whom the society needs to be protected. Thus, the earlier Indian Lunacy Act, and its 


reincarnation the present Mental Health Act have both dealt essentially with 


‘nstitutionalization of mental health care patients. The court cases concerning mental 


health care have also been mainly around conditions of these institutions. We find that 


while on mental health there are thousands of cases on mental health care there are 
few reported cases. Matrimonial litigation is replete with cases where insanity is a 
ground for divorce. Many testamentary depositions or what are commonly known as 
wills are challenged on the ground that the person making it was not of sound mind. 
There are number of instances where a person charged with a criminal offence has set 
up the defence of insanity. But all ‘these cases are concerned with mental health and 


not mental health care of the person who is already a victim of mental illness. 


Mental health care cases have essentially arisen in India around the issue of — 
conditions of mental health institutions. However, there are a few cases which speak 


about the human rights and health rights of people living with mental illness. 


e Mental Health Act, 1987: Since the bio- medical approach to mental health 
equates it with a disease, abnormality and danger, the law and practice in the area 
of health grounded on this approach generally aim towards prevention of disability 
and conditions in which treatment to cure disability 1s to be administered. Mental 
Health Act of India is a classic example of this approach. Mental Health Act has 
made little or no inroads in defending the health and human rights of the mentally 
ill and especially, of such people who are in different custodies. It is a well-known 
fact that mental health institutions in India continue to rely on Electro-convulsive 


therapy (ECT), which is banned in most countries. In S.P. Sathe vs State of 
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Maharashtra”, the Bombay High Court regulated the prescription of 
indiscriminate electric shocks to mentally ill persons. The directions included to 


make reports whenever the eletcric shocks were given by a prison psychiatrist. 


One of the most shocking cases was that of Ajoy Ghosh ys State of West Bengal. 
™Ajoy Ghosh was arrested in 1962 on the charge of murdering his brother. 
Subsequently, he was certified insane. After his mother died in 1968, there was none 
to visit him. While he remained an undertrial, the trial judge and all the witnesses 
died. He could not be acquitted unless tried and since he was declared to be of 
"unsound mind" he could not be tried. Finally, in November 1999, 37 years after he 
first stepped into a prison, the Supreme Court ordered his transfer from the Presidency 


Jail in Kolkata to a home run by the Missionaries of Charity. 


‘The Mental Health Act, 1987 does not lay down specific guidelines.to ensure 
minimum standards in the mental health institutions. Ag a consequence, a number of 
public interest litigations have been filed by concerned citizens and organisations 
drawing attention of the Supreme Court to the appalling conditions that generally 
prevail in the mental health institutions. Section 81(2) of the Mental Health Act bars 
a "mentally ill person" under treatment to be used for purposes of research except 
with his consent; if he is incompetent to provide such consent, consent of his 
guardian is required. The statute thus allows a mentally ill person to be used as a 
guinea pig, since the guardian could well be the superintendent of the psychiatric 


hospital. 


Even a person wrongfully admitted into a psychiatric hospital cannot engineer her 
own exit unless she has external assistance. Section 81(3) does prohibit the 
interception of correspondence of an inmate. However, this prohibition is also not 
absolute and can be breached if the communication would be prejudicial to the 


treatment of the ill person. 


Viental Health Act 1987 has not been premised on the rights of persons with 


sychosocial disability. A rights based law would unequivocally accept the humanity 


P No 1537 of 1984, Bombay 
oy Ghosh Story, Justice A. S. Anand (Retd.), The Tribune, Dec 20, 2003 cited in Mihir Desai and 
ayani Bali Mahabal (eds.), Health Care Case Law in India, (Mumbai: CEHAT & ICHRL, 2007), 
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of the rights holder and allow her opportunity to assert it. Constraints would be th 


exception and freedom the rule. It is only recently that the Courts have started lookin 


‘nto the issue of mental illness from the point of view of the mentally ill. It may still 


take more than a decade before a full fledged understanding of rights of mentally ill 
develops. The right to health and access to medical services for persons with mental 
“IIness has evolved to some extent. However, the law is relatively underdeveloped as 
far as a broader right to health for persons with disabilities is concerned. For example, 
questions of availability, affordability, acceptability and accessibility of health 
services, and participation in planning of health policies by persons with disabilities 
have yet to form an important part of National and State health policies and 


programmes and related arrangements for the delivery of health services 


Even today, the mental illness is seen as a uniform medical problem without adequate 
recognition of the various kinds and degrees of mental illnesses which exists. The law 
needs to deal with these disabilities by understanding the distinctive nature of each 
one of them. Law is also still underdeveloped in understanding and recognizing the 


various levels of autonomy which mentally disabled persons may be able to exercise. 


e Case Laws: The following case laws show some proactive judgements towards the 
protection of the rights of mentally ill patients: In Dr. Upendra Baxi v. State of 
Uttar Pradesh” the Supreme Court was called upon to enforce the human rights of 
the occupants of State Protective Homes for women where 33 out of 50 inmates 
had varying degrees of mental disability and had not been examined nor were 
treated. The Court recommended that psychiatric treatment be provided to the 
mentally ill inmates, for which the record of the time and place of the treatment 
should be maintained. 

Rakesh Chandra Nararyan vy. State of Bihar®! was a case which arose out of a 

letter written to the Chief Justice of India by two residents of Patna regarding 

‘ conditions of mental hospital near Ranchi. The Supreme Court deplored the inhuman 

condtions of the state run hospital coming directly under the Ministry of Health. The 


directions of the Court included increasing the daily allocation for diet, supply of 


adequate quantity of pure drinking water to the hospital, restoration of proper 


sanité itions | avoratori 
itary conditions in the lavoratories and bathrooms of the hospital, to provide all 


~ 1983 2 SCC 308 
8] . 
1989 SUPP 1 SCC 644 
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patients with mattresses, blankets and cots, supply of medecines according to the 
prescription made by the doctors irrespective of the costs and without ceiling, 
appointment of qualified Psychiatrist and a Medical Superintendent for the hospital. 
All these instructions were given with a time-bound manner and seeking 
implementation report. However, despite orders, since not much improvement was 
taking place, finally in 1994 the Court®? directed that an autonomous body be set up to 
manage and run this institution. In Chandan Kumar Banik v. State of West Bengal 
(1995 Supp. 4 SCC 505) too the Supreme Court deplored the inhuman conditions of 
the mentally ill in a Mental Hospital at Mankundu in the District of Hooghli. The 


Court ordered for discontinuing the practice of tying up the patients with iron chains 


and ordered drug treatment for them. 


Sheela Barse v. Union of India® dealt with children who were kept in jails across 
the country for ‘safe custody’ as allegedly they are physically and mentally retarded. 
The State Governments were directed to rehabilitate the children and shitft to a 
Home where they can be properly looked after. Another case filed by Sheela Barse™ 
dealt with children and women committed to jails as lunatics in Calcutta. The 
Supreme Court appointed a committee to visit the jails and give its report. Subsequent 
to this, the Court transferred the matter to the respective High Courts in India asking 


them to look into the matters. 


The indifference of State and private authorities caused the tragic death of 26 inmates 
at Erwadi (Tamilnadu) as they were tied to their beds on the night a fire broke out in 
August 2001. In the case of Death of 25 chained inmates in Asylum fire in TN., in 
Re. v. Union of India” the issue of rights of inmates of mental asylum was raised. 
This petition sought directions for implementation of provisions of Mental Health 
Act, 1987 to prevent another mishap of the kind in mental asylum in Tamil Nadu. 

In light of the provisions of Mental Health Act, Supreme Court issued following 
directions for its implementation:- 


(i) Every State and Union Territory must undertake a district-wise survey of 
all registered/unregistered bodies, purporting to offer psychiatric/mental 
health care regarding the compliance with the minimum prescribed 
standards. 


“ 1994 3 Supp SCC 374 

” 1986 3 SCC 632, Vide order dated 15.4.1986 

*” Sheela Barse v. Union of India 1993 4 SCC 204 
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Chief Secretary or Additional Chief Secretary designated by him to be th 
nodal agency to coordinate all activities involved in implementation of th 
Mental Health Act, 1987, the Persons with Disabilities (Equa 
Opportunities, protection of rights and full participation) Act, 1995 an 
National Trust for Welfare of Persons with Autism, Cerebral Palsy, menta 
Retardation and Multiple Disability Act, 1999. At the Central level 
Cabinet Secretary, Government of India or any Secretary designated b 
him to be the nodal agency for the same purpose. ai | 
(iii) | The cabinet Secretary, Union of India to file an affidavit in SC regardin 
the the contribution to the corpus of the National Trust, to set up at leas 
one Central Government-run mental hospital in each State and union 
Territory and to undertake a comprehensive awareness campaign to 
educate people as to provisions of law relating to mental health, rights o 
mentally challenged persons; 
a) Every State shall file an affidavit regarding the status of Mental 
Health Authority under Section 3 of the 1987 Act and details 
regarding the meetings, proceedings and prosecutions. 


(ii) 


In Veena Sethi-vs State of Bihar; *° the Legal Aid Committee, Jamshedpur, through 
its lawyer Veena Sethi, directed that all charges be dropped against 16 prisoners kept 
in the Hazaribagh jail for over 25 years because they were of "unsound mind". The 
court directed the jail superintendent to have such mentally ill undertrials examined 
by psychiatrists every six months and submit a report to the District Judge if it was 
found at any stage that the prisoner concerned had become sane, the District Judge 


should immediately order his or her release from the jail. 


In Rakesh Chandra Narayan vs State of Bihar*’, the Supreme Court found the 
conditions in the Ranchi Mental Hospital to be shocking and inhuman and therefore 
appointed a committee to ensure proper functioning and management of funds. The 
Court also gave directions for the mental health institutions to be modeled on the lines 
of NIMHANS at Bangalore. Similarly, in B.R Kapoor vs Union of India®® the 


Supreme Court recommended that the hospital management be taken over by Union 


of India from the Delhi Administration. 


3.11 Women’s Health And Reproductive Rights 


Women’ oduct 
omen’s health and reproductive rights are Closely linked. Given the nature of 


atriarchal lety j 
patriarchal society in India women have very less or no say in deciding their rights 
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over their bodies and women are considering child-bearing and child-rearing 
machines. This attitude is strongly reflected in the policies of the government and 
also the judiciary. Most of the programmes and policies of the government are linked 
to population control alone which is very coercive in nature where female sterilization 
is taken on war footing. On the part of the judiciary, though in last few years laws 
have been enacted and judgments have been delivered by the Apex court and the 
various high courts in the country, reproductive rights have not been recognized as a 
right statutorily. It has upheld the two child norm policies of the government in some 
states, which can adversely affect the female child sex ration, while the issues 
concerning women are regarding their education, rightful place and representation, 
right to make decisions over the number of children etc. The courts also have given 
conflicting judgments on the issue. The policy of the governments in trying to curb 
the growing population in the country has played an adverse role on the reproductive — 
rights of women. In most of thé cases the victims have been conmencaied monetarily 
but there are hardly any cases wherein the accused have been punished for their 
negligent act. Also importantly looking at the time frame in these cases, it shows that 
the victims have to go through a long and tedious method of civil suits and appeals 
wherein it takes more than 20 years when the appeal is decided in the apex court 


finally. 


{t can also be said the after coming across so many reported cases and there is a 
possibility that there are many unreported cases, the governments have not come up 
with any concrete policies regarding the reproductive rights of women in India. The 
Supreme Court and the various high courts have also missed an opportunity in terms 
of recognizing the rights of women to safe pregnancy, sterilization and abortion. The 
action and the orders in the individual cases do not help the issue as each time a 
wrong has been committed it will be upto the women and her relatives to fight for 


justice which invariably many times is costly, lengthy and time consuming process. 
A few of the developments are summarized below: 


° Medical Termination of Pregnancy (MTP) Act: Safe abortion services have 
been available to women in India since 1971 when the Medical Termination of 


Pregnancy (MTP) Act came into force. Abortion was being practiced earlier 
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by many. The passing of the Act made medical termination of pregnancy 


legal, with certain conditions for safeguarding the health of the mother. This 
law guarantees the Right of Women in India to terminate an unintended 
pregnancy by a registered medical practitioner in a hospital established or 
maintained by the Government or a place being approved for the purpose of 
this Act by the Government According to Section 3 of the Act, the pregnancy 
can be terminated and health of the woman is one of the important grounds of 
MTP 

e Supreme Court has directed the governments to implement the PCPNDT Act 


properly. 


Case Laws: In Javed V. State of Haryana and ors®’ , more than 200 writ petitions and 
high court appeals challenging the two-child norm as an eligibility to contest Panchayat . 
elections were consolidated into. one case. The Apex court upheld the 
provision, disqualifying the persons having more than two children to contest election 
at panchayat level or to hold any post. The javed Judgement has been a big setback, 
because high court judges around the country are now bound to uphold two child 


norm. 


In various cases regarding the failed surgeries for family planning the various high 
courts and the Supreme Courts have ordered compensation to be paid to the women in 
many cases. In State of Haryana vy. Smt. Santara?’ ee compensation was awarded to 
Mrs. Santara, who gave birth to a daughter inspite of a sterilization operation carried 
on her earlier. But, in State of Punjab y. Shiv Ram and Ors” the Apex court gave 
compensation to the respondent in a case of failed sterilization operation but absolved 
the State Government hospital authorities from any kind of negligence in 
performing the operation. Ina similar case of failed sterilization operation in State of 
M.P. v. Smt Sundari Bai and Anr”’, the Madhya Pradesh High Court denied 


compensation to the women who gave birth to girl after 6 years since the date of the 


Sterilization operation. 


me |. 
i AIR2003S8C3057 
(2000) INSC 254 
, AIR2005SC3280 
* AIR2003 MP284 
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Achutrao Haribhau Khodwa V. State Of Maharashtra And Ors?? is one of the 
worst cases of medical negligence in which a mop (towel) had been left inside the 
body of Chandrikabai when the sterilization operation was performed. She passed 
away later. The High Court quashed the compensation order of the trial court. In an 
appeal filed by the husband of the Chandrikabai before the Supreme court, the 
vicarious liability and the negligence of doctors was discussed in detail and at the end 
of the appeal the court came to the conclusion that the state was vicariously liable for 
the negligence of its doctors and restored the order passed by the trial court in 


awarding compensation to the husband of Chandrikabai. 


in Arun Balakrishnan Iyer and Anr Vs. Soni Hospital and Ors”’ , the Madras high 
court held that, the removing of the uterus without the consent of the petitioners did 


not give rise to an actionable claim but the defendants were bound to pay 


compensation for. the negligence during the operation and the mental agony the 


petitioner went through because of the negligence. 


In Cehat and ors. y. Union of India’? a public interest litigation filed for the 
implementation of the Pre Natal Diagnostic T echinus( prevention of misuse) PNDT 
Act, the act was amended during the course of this petition and the Apex Court passed 
various orders for the effective implementation of the act. 7 this case CEHAT , 
MASUM an ngo and Sabu George and individual activist filed a petition before the 
Supreme Court stating that the pre natal diagnostic technique act is not being 
implemented properly resulting in the falling female child sex ration in the country. 
The Supreme Court came down heavily on the central government and also the state 
government for the failure to implement the act. It stated in its order that the so called 
economically progressive states were also lagging behind in the female child sex ratio 
and also had failed in proper implementation of the Act. The Act was amended while 
the petition was pending in the Supreme Court and several directions were passed by 


the Supreme Court for the proper implementation of the Act. 


” 2004)3 CALLT609(HC) 
‘ AIR2003Mad389 
” AIR2003SC3309 
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In Shakuntala Sharma v. State of U.P © a husband's vasectomy operation failed. 
Before they knew of this failure, the wife got pregnant. The burden of the aspersions 
cast on her, and the onus that she felt shift onto her upon the arrival of the unexpected 
child, was agitated in the High Court. The state was directed to pay her compensation 


‘for her mental agony and torture and insult and humiliation... as well as for expenses 


she had incurred in bringing up the child.' 


In Ramakant Rai & Health Watch (UP and Bihar) vs Union of India “i 
petitioners contended that the respondents “have totally failed and neglected to 
implement” the Ministry of Health and Welfare’s Guidelines on Standards of Female 
Sterilization (the Sterilization Guidelines), which were enacted in October 1999. The 
petition invoked international sources of law, emphasizing India ratifies many 
conventions that promote reproductive rights.’ With special focus on women , health 
services and discrimination against women, highlighting the salient features of the 
Alma Alta Declaration, CEDAW, the ICPD Programme of Action, and the Beijing 


Platform for Action, the petition framed its arguments based on the rights framework 


established through these international consensus documents. The petition relied 
upon domestic law, too, arguing that the respondents have “failed to realize” the 
constitutional right to health, which is a part of the right to life enshrined in Articles 
14, 15, 21, and 47. In addition, the petition cited domestic case law in which the 
Supreme Court established the right to health, held the government vicariously liable 


for medical negligence, and recognized a right to compensation stemming from 


governmental negligence. 


The Court in its interim judgement directed the Central and all States to take steps 
such as to establish an approved panel of doctors to carry out sterilizations in 


accordance with uniform qualification criteria to be laid down by the central 


eovernment; to prepare and circulate a checklist of patient data that every doctor 
must complete before conducting a sterilization procedure; to circulate uniform 


copies of a patient consent form, based on the mode] used by the State of Uttar 
Pradesh: een s : ag: ee 
radesh; to maintain overall] Statistics about sterilization procedures and resulting 


deaths: to inquir 4s 
; hold an inquiry and take punitive action in every case where the 


6 7 RS... pe 
fi 2000 Allahabad Law Journa! 1550 
W.P (C) No 209 of 2003 
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Sterilization Guidelines are breached; to bring into effect an insurance policy, based 


on the model followed by the State of Tamil Nadu.”° 


In response to the PIL, the central government has issued a national Family Planning 
insurance Scheme to award Monetary compensation to women and their families in 
cases of complications, pregnancy, or death after sterilization procedures in either 
sovernment or accredited private health facilities .” 

Clinical Research and Trials on Women: ‘Indian women could not be used as guinea 
pigs..." Justice A.S. Anand, when he pronounced these words in his judgement 
banning the use and sale of Quinacrine for female sterilization in a reiterating of the 
basic article of human rights. !°° In another controversy over Depo Provera, a long 
acting injectable hormonal contraceptive for women, was taking place world wide, in 
india, clinical trials of NETEN (Norethisterone Enanthate) were being conducted in 
violation of the Helsinki Charter on Clinical Trials. . Neten, the bi-monthy injéctable’ 
introduced by the German pharmaceutical Schering AG, created waves. This drug 
worked by inhibiting the production of gonadotropin, a hormone secreted by the 
pituitary gland which prevents ovulation. The ICMR began conducting trials on the 
drug, beginning in August 1984. The fact that the women who were undergoing these 
trials were not properly briefed about the possible side-effects of this drug, like heavy 
bleeding and hypertension, goaded the Stree Shakti Sanghatana of Hyderabad and 
Saheli to file a joint writ petition in the Supreme Court in 1986, demanding a halt to 
such trials. In Stree Shakti Sanghathana vy Union of India '"' Their argument was 
that clinical trials as these in such inhumane manner, trials violated based on Article 
21 and the right of a woman to a life with dignity. After 14 years of a prolonged legal 
confrontation , the activists wrested from the government an undertaking that these 
mjectibles would not be allowed for 'mass use ' in the family planning programme , in 


the case of Depo-provera , and that Net- En would be introduced ' only where 
1 102 


adequate facilities for follow up and counseling are available 


* in October 2005 the court partly modified its order to double the compensation amount in states 
where insurance schemes were not viable due to the low rate of sterilization deaths 

Manual for family planning insurance scheme 2 (2005), cited in Mihir Desai & Kamayani B. M., 
ibid., p. 137. 
© See infra- sectionon drugs & public health for this case 

WP C No 680 Of 1996 DECIDED ON August 24, 2000 

_ast Affidavit of UOI on which basis the case was closed 
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3.12 Drugs & Public Health 


The issue of drugs and public health are very intricately linked. Availability, 


accessibility, affordability and quality to essential is an essential aspect of right to 


healthcare. The major laws which govern these areas are the following: 


1. Drugs and Cosmetics Act, 1940 
2. Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954 


3. Patents Act, 1970 
4. Drugs Price (Control) Order, 1995 


Apart from these laws, the Pharmacy Act require that only a registered Pharmacist can 
prepare and compound drugs. The expectation from the legislation and executive 
would be that cheap,- effective, sufficient and high quality drugs are available to 


people at large. 


The first two of these deal- oenerally withthe quality of the drugs in manufacturing ~ 
and marketing. While the latter two deal with the affordability and availability of 


drugs to the consumer. 


3.12.1 Drugs and Cosmetics Act, 1940: The purpose of enacting the Drugs and 
Cosmetics Act, 1940 aimed at ensuring the components of right to health care — viz. 
the availability, accessibility, affordability and quality of drugs by preventing sub- 
standard drugs from flooding the markets is someway addressed in this Act. 
Universal health care and access to health care requires affordable drugs. Besides, the 
drugs need to easily available and of good quality. They should neither be spurious 
nor damaged. They should be able to achieve what they claim to be doing. The other 
aspect concerns the responsibility of public hospitals in giving free or subsidized 
drugs to patients. Even here, the State has been over a period time weaning away from 


its responsibility with reduced investment in healthcare and consequently drugs and 


increased user charges. 


Drugs and Cosmetics Act regulates the quality of drugs, its manufacture, distribution 
and sale. It applies to all variety of drugs such as Ayurvedic, Unani, Allopathic and 
Homeopathic. The law also deals with cosmetics but we are not concerned with that 


aspect. Drugs cz 
asp rugs can be imported, manufactured, stocked and sold only under certain 


strict conditi are “yep. 
iuons. A large amount of litigation has been on what constitutes drugs. If 


an article does -onstj 
é oes not constitute drug it can be manufactured, stocked and sold under 


highly relaxec iti | 
nce » axe y Q ~ ‘ 
d conditions. So attempt of the private sector hag been to somehow cet 
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out of the purview of the law. On the other hand under the Excise legislation the 


attempt of the private sector is to classify various items as medicaments as there is tax 


exemption. 


The Drug Rules are in great detail spell out the medicines which can be given only 
on prescription and those which do not require prescription. The rules also provide as 
to when a particular drug will be treated as of standard quality. They provide for 
detailed instructions concerning manufacture, storage and sale of drugs. There are 
detailed guidelines concerning conduct of clinical trials. Quality control in drugs is 
sought to be ensured through licensing and supervision procedures. A large number of 


judgments pertain to conditions of licensing and revocation of licenses. 


Chapter IV deals with the manufacture, sale and distribution of drugs. Section 16 
stipulates that for the purpose of the Chapter, expression ‘standard quality’ in relation 
to a drug means that the drug should comply with the pandard a out in Second 
Schedule. Section 17 of the Act defines ‘Misbranded drugs’; Section 17-A 
‘Adulterated drug’; and Section 17-B spurious drugs. Sections 20 & 21 contemplate 
appointment of Government Analysts & Inspectors, respectively by the Central and 
State Government to execute the purposes of the Act. Inspectors have various powers 
including that of inspection, taking samples of any drug and cosmetic, examination of 
any records, registers or documents et al, and search and seizure. Section 27 
prescribes penalty for manufacture, sale etc., of any drug which is adulterated or 
spurious or any drug used by any person for or in the diagnosis or prevention of any 
disease or disorder, which is likely to cause death or is likely to cause such harm to 
the human body, which would amount to grevious hurt within the meaning of Section 
520 IPC, punishable with imprisonment for a term which may extend up to a term of 
life and with fine. The Act also prohibits any body from claiming that certain diseases 
usted under the Act such as AIDS, diabetes, can be in a guaranteed way prevented or 


cured by the use of a particular medicine. 


3.12.2 Drugs and Magic Remedies (Objectionable Advertisements) Act. 1954: The 


object of this Act is to prevent danger of self-medication and inducement to take 
drugs for certain specific disease, condition or disorder, by advertising its alleged 
agical properties or healing power. This Act concerns what is known as “magic 


emedy’ i.e. persons making flimsy claims that they have remedy for a disease which 


, 
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‘s otherwise not curable or remedies which do not really fall into any kno 
scientifically tested categories. The Act specifies two kinds of offences: advertiseme 
of drugs for diseases specified in the Act, or the rules, and advertisements that a 


misleading about the nature, cure and any other material particular of the drug s 


advertised. 
The above two laws deal mainly with quality control and ensuring that gullibl 
consumers are not taken for a ride. 
3.12.3 Drug Price Control Order: Issues of essential drugs, rational drugs an 
banning of irrational drugs are very important issues in making drugs available t 
people for their healthcare '°. Availability of affordable medicines has been sought to 
be ensured in the past through the Patents Act and Drug Price Control Orders. 
Essential Commodities Act authorizes the Government to fix ceilings on prices even 
_ in.the private sector. Under this Act, fromi time to time Drug Price Control Orders 
have been issued seeking to ensure that prices of essential drugs are kept under 
check and within easy reach. Those drugs which are not covered under this Order 
have no ceilings on their price. Unfortunately since the Indian Government zealously 
undertook the path of liberalization and privatization the Drug Price Control Orders 
have been whittled down and many affordable drugs have been taken out of the 
preview of the order and in respect of many other drugs prices have been allowed to 


spiral. Challenge to this is pending in the Supreme Court and the outcome is awaited. 


3.12.4 Patents Act: Though the Patents Act has been in existence since long there has 
not been any litigation concerning health care aspects. The major cases have been 
around the issue of parameters of a patent. This will change now with the 
amendments to the Patents Act coupled with India’s obligation under TRIPS and the 


increasing efforts by pharmaceutical companies to profit from the changes in the law. 


This has become possible especially because patents being now available not Just for 


processes but also for products. 


The future can be well assessed from a recent case which was decided by the 


Cont ¢ 104 : A 
roller of Patents'™*. Novaartis filed for a patent concerning a drug for treatment of 


cancer. This was opposed byac 


ee 
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Mii a Can be Done in India? » Healthy International Skepticism News (2006 
104 ree a ‘ ca “ww healthyskepticism.org/news/issue. php?id=20 7 Nisy. 2007) 
© matter of an application for patent No 1602/MAS/98 fil HM 
of the Controller of Patents dated 25" January 2006 aS a ie eens’. Order 


ancer patients society on the ground that the patent 


applied for was nothing else but extension of the earlier patent in respect of the same 
drug beyond the prescribed period for which a patent can be validly held. Essentially, 
the argument of the opponents was that what the company was doing was 
“evergreening’ i.e. trying to continue the patent beyond the prescribed date by 
claiming that the drug was a newly invented one, whereas in fact what they actually 
did were only minor obvious non inventive changes. By this method, the patent which 
is otherwise available only for a limited period could be extended indefinitely. The 
Controller upheld the arguments of the Opponents and refused to proceed with the 


patent as he effectively came to the conclusion that Novaartis were resorting to 


evergreening. ee 


Also the Indian Patents Act ensured availability of cheap generic drugs by adopting 
the process rather than product patent for medicines and further having relaxed 
provisions considering compulsory licensing and import substitution. Of course; since 
India signed the TRIPS Agreement the Patent Act has been amended to do away with 
substantially many of these protections. Thus in future cheap generic drugs will 
become very difficult to access. Of course, even under the TRIPS Agreement coupled 
with further developments like the Doha Declaration it is possible for the Government 
to ensure availability of cheap dee as it has been done in some other countries. But 
presently it looks unlikely. Judiciary has traditionally not interfered in price fixation 
matters of most kinds and it is not likely that challenging price fixation directly in 
courts will yield any results. But other methods such as challenging patents, 
proceeding under the right to health care, etc. may be better options in Courts. There 
are no reported cases concerning Drug patents which we came across. 

3.12.5 Case Laws: Spurious and Dangerous Drugs: There are many occasions when 
the Government totally bans the manufacture or sale of certain drugs. The question 
before the Courts has been whether the Government can do so and further what is the 
scope of the Court’s interference in such matters. $.R. Pvt. Ltd vy. Prem Gupta, 
Drug Controller (India) New Delhi” was a case dealing with ban on the 
manufacture and sale of the fixed dose combination steroids where the Court did not 


intervene in the state procedures. However, many cases where action was sought to 


» There is a campaign going on for the Novartis to withdraw its case in the Indian Court challenging 
indian Patents Act. See, Julien Reinhard (Campaign Director-Berne Declaration), Open Letter to Novartis 
'tp://www.evb.ch/en/p25011413.html (27th May. 2009) 
AIR 1993 P&H 28 


ken on misleading advertisements for magical remedies on sexual vigour, 


? etc. could not be prosecuted 


be ta 


Pee?! tie 08 ; 
children'®’ publication of materials advertisement 


for lack of evidence and other procedures and clear precedents have not emerged. 
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Also where advertisements involved some instruments like ‘bust developer’ could 


were acquitted as not within the ambit of the Act. Besides an advertisement which 
started with the words “For Men Only 303 Capsules (Three not three) contains highly 
potent and time tested HERBS & MINERALS...”"" 


not fall strictly into the allegedly violated sections of the Act. There are only a few 


could not be prosecuted as it did 


cases which have been prosecuted and found guilty for misleading advertisements. 
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In Zaffar Mohammad v. State of West Bengal “ the advertisement in question that 


was published in a local paper was as follows: 


“New life, New vigour, New spirit, New. wave: If you want-a cure, see today: ’ 


‘well known, world famous experienced registered Physician. Special diseases 
such as oldness in youth, all sorts of defects in nerves, or weakness, laziness 
are treated with full responsibility, with new methods, new machines of 
science and electric treatment and are cured permanently.....” 


Supreme Court held that any article, other than food, which is intended to affect or 
influence in any way any organic function of the body of a human being is a ‘drug’ 
within the meaning of S.2(b)(iii). The so-called ‘machines of science’ or of ‘electric 
treatment’ whose magically curative properties were advertised in a newspaper by 
the Appellant to cure nervous diseases, and designed according to advertisement to 
confer on mankind the blessings of new life and new vigour, are ‘articles’ intended to 
influence the organic function of the human body. A machine is a tangible thing which 
can both be seen and felt and as such it answers the description of an ‘article’ within 


the meaning of S.2(b)(iii) of the Act. . Such advertisement was therefore not permitted 


and the accused had committed an offence. 


Health care laws relating to drugs deal with three aspects. (1) Accessibility to drugs; 


(11) dispensation of drugs and (ii) quality of drugs. As regards quality of drugs, there 


are sufficient provisions in the law to control the quality through licensing, 


——— 


ee Vv. R.M.LK. Sivasubramanya Om (1978 CRI.L.J. 853 (Karnataka HC) 
a fc ash Pal Sahi v. Delhi Administration (1963) 5. SCRS82 
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supervision and provision of standards. Misleading advertisements are also 
prohibited. Most of the litigation concerning drugs has been on these aspects, though 
overwhelmingly by manufacturers and traders rather than by consumers. Dispensation 
is also covered widely under the law. Drugs Act and Rules provide for those drugs 
which can be sold over the counter and those which can only be sold under a medical 
prescription. The Pharmacy Act as well as the Drug Act and Rules lay down the 
conditions under which Drugs can be prepared, dispensed and sold. On the other 
hand, legal provisions concerning affordability and accessibility to drugs are very few 
and even these have been whittled down over a period. Also, not much litigation has 
taken place on these issues but some of the Petitions concerning drug price control 
and similar issues are pending before the Courts and one needs to keep an eye on 


them to discern the trend. 


4.0 CONSUMER PROTECTION LAW AND MEDICAL NEGLIGENCE IN- 
PUBLIC HEALTH 


4.1 Medical Negligence: Patients are consumers of health care system and as 
consumers of health services have become alert many cases of medical negligence 
have come up. The overwhelming majority of litigations in India and abroad pertains 


to allegations of medical negligence and malpractice. 


Negligence can be described as failure to take due care and as a result of which injury 
ensues. Negligence can be both civil and criminal. Till 2004 it was generally believed 
that though the civil law and criminal law provide for different remedies what 
constitutes negligence under both these laws is the same. However recent decisions of 


the Supreme Court have taken a different view. 


The three essential components of negligence are, 
. The existence of a duty-to take care, which is owed by the doctor to the 
complainant; 
. The failure to attain that standard of care, prescribed by the law, thereby 
committing the breach of such duty; 
- Damage, which is both causally connected with such breach and recognized 


by the law, has been suffered by the complainant. 
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This is the ordinary legal meaning of negligence. But for professionals such as 


medical practitioners an additional perspective is added through a test known as the 
Bolam test which is the accepted test in India. In the case of Bolam Vs. Friern 
Hospital Management Committee’? the Queens Bench Division of the British Court 
held: 
“(W)here you get a situation which involves the use of some special skill or 
competence, then the test whether there has been negligence or not is not the 
test of the man on the top of a Clapham Omnibus, because he has not got this 
special skill. The test is the standard of the ordinary skilled man exercising and 
professing to have that special skill. A man need not possess the highest expert 


skill ...It is well established law that it is sufficient if he exercises the ordinary 


skill of an ordinary competent man exercising that particular art.” 


As set out in the judgment of the Supremé Court in the case of Jacob Mathew Vs. 
State of Punjab'"* In this case the Court suggested that a mere deviation from normal 
professional practice is not necessarily evidence of negligence. In this decision the 
Supreme Court also observed that for inferring negligence on part of a professional 
including a doctor additional considerations apply. “A simple lack of care, an error of 
judgment or an accident, is not proof of negligence on the part of a medical 
professional. So long as a doctor follows a practice acceptable to the medical 
profession of that day, he cannot be held liable for negligence merely because a better 
alternative course or method of treatment was also available or simply because a more 


skilled doctor would not have chosen to follow or resort to that practice or procedure 


which the accused followed.” 


Finally, while dealing with negligence the Supreme Court observed that a professional 
may be held liable for negligence on one of the two findings: either he was not 
possessed of the requisite skill which he professed to have possessed, or, he did not 


exercise, with reasonable competence in the given case, the skill which he did 
possess. | 


Remedies available under the Indian law in case of medical negligence: Broadly 
there 

are three remedies available and all the these remedies can be resorted to 
simultaneously. 
wf mee: 
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Filing a civil suit for damages or a complaint before the consumer court for 
compensation. This is essentially a civil remedy where the relief sought is 
compensation for injuries suffered. The law followed is what is known as the 
“common law” concerning negligence which is not based on any statute or 
legislation but is the judge made law over centuries both in England and in 
India. Civil suits are difficult to pursue for two reasons: first, the expenses 
including the court fees are very high and two, the delay can be very long. 
Before the Consumer Protection Act, 1985 was enacted one saw very little 
medical negligence litigation due to these reasons. But since the enactment of 
the Consumer Protection Act the cases against doctors have gone up 
dramatically partly because it is a much cheaper remedy and partly because 
relatively it is a quicker remedy. While dealing with Consumer Protection Act 
in this Chapter we have dealt with both medical negligence and other aspects __ 
of deficiency in service. The. Act applies to broader wrongs than mere 
negligence. Some of the cases concerning medical practice before the 
Consumer Courts deal not just with negligence but also other aspects of 
medical practice such as charging excessive fees, etc. For the sake of 
convenience we have dealt with all these aspects under this umbrella chapter. 
Filing a case before the Medical Council. A case against a doctor can be filed 
before the Medical Council of the concerned system of medicine. The Medical 
Councils do not have the power either to award compensation or to imprison 
the doctor. Its powers are confined to warning a doctor, suspending or 
revoking his license. Besides, by and large the perception has been that the 
medical councils tend to protect their members. 

Filing a criminal case of negligence. The main section under which a criminal 
case is filed against doctors is Section 304B of the Indian Penal Code which 
deals with causing death due to rash and negligent act. The punishment is two 
eae imprisonment or fine qr both. Similarly, S.336 of the Penal Code 
provides that it is an offence to endanger the human life or personal safety of 
others through a rash or negligent act. The punishment is three months 
imprisonment or fine of Rs.250 or both. S. 337 and 338 of the Indian Penal 
Code make it an offence to cause simple hurt or grievous hurt through rash or 


negligent act. The punishment can be upto six months of imprisonment or fine 
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upto Rs. 500 or both for simple hurt and punishment upto 2 years or fine upt 


Rs. 1000 or both for causing grievous hurt. 


4.2 Consumer Courts and Medical Negligence: Medical negligence gives rise t 


civil and criminal liability and for civil wrongs, agerieved person can clai 
compensation either through a civil suit or a complaint lodged with consumer forum 
The enactment of Consumer Protection Act, 1985 brought medical practice an 
services under the ambit of this Act and there has been a significant rise in medica 
negligence cases being filed. For quite some time after the passage of the Consume 
Protection Act, furious debate was raging whether it at all applies to doctors, hospitals 
and nursing homes and if so under what situations. The Supreme Court finally set at 
rest this controversy in the case of Indian Medical Association v. V.P. Shantha''°. The 
Court held that proceedings under Consumer Protection Act are summary proceedings 


for speedy redressal and the remedies are in addition to private law remedy. 


The Medical Association argued that patients could not be classified as consumers 
and also challenged that the medical profession could not be brought under the CPA 


on the following grounds: 


a) Deficiency in service does not apply to medical services as defined under the 
Act medical practitioners are. not covered under the definition of 
“SERVICES . 7 

b) Only medical practitioners can understand the complexities of the practice 
and the members of the Forum are not qualified to deal with medical 
malpractice claims. 

c) The nature of summary proceedings is not sufficient to establish the fact of 
negligence or malpractice. Hence Consumer Forum should not adjudicate 
medical malpractice cases. 

d) Bringing the medical practitioners within the purview of the Act would 
Increase€ in medical expenditure on account of insurance and medical 
practitioners may refuse to attend to medical emergencies and there will be no 


Safeguards against frivolous and vexatious complaints and consequent 
blackmail. 


The Supreme Court, however, rejected all these arguments and drew the following 


conclusions: 


1) dined rendered to patient by medical practitioner would fall within the 
ambit of services as defined in Section 2(1)(o) of the Act 


eH (1995) 6 SCC 651 
Section 2(] )(g) 
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ii) The fact that medical practitioners belong to the medical profession and are 
subject to the disciplinary control of the Medical Council of India and /or State 
medical Councils would not exclude the services rendered by them from the 
ambit of the Act. 

iii) Services rendered at private or Government hospital, nursing home, health 
centres and dispensaries for a fee are ‘services’ under the Act while services 
rendered free of charge are exempted. Payment of a token amount for 
Purposes of registration will not alter the nature of services provided for free. 
Services rendered at a Government or a private hospital, nursing home, health 
centres and dispensaries where services are rendered on payment of charges 
to those who can afford and free to those who cannot is also ‘service’ for the 
purposes of the Act. Hence in such cases the person who are rendered free 
services are ‘beneficiaries’ under S. 2(1)(d) thereby ‘consumer’ under the Act. 

iv) Services rendered free of charge by a medical practitioner attached to a 
hospital/ nursing home or where he is employed in a hospital/nursing home 
that provides free medical facilities, is not ‘services’ under the Act. 

v) Where an insurance company pays, under the insurance policy, for 
consultation, diagnosis and medical treatment of the insurer then such insurer 
is a consumer under S. 291)(d) and services rendered either by the hospital or 


. the medical practitioner ‘is ‘service’ under S. 2(t)(o). Similarly where an — 


employer bears the expenses of medical treatment of its employee, the 
employee is consumer under the Act. 
The remedy under Consumer Protection Act is in addition to civil remedy and it 
cannot be denied to a consumer merely on the ground that either the facts are too 
complicated or the complainant’s claim is unreasonable. 


’ the Supreme Court was 


In Spring Meadows Hospital Vs. Harjo Ahluwalia! 
concerned with the rights of a parent when a child dies due to medical negligence. 


The Supreme Court observed that even parents were covered under the Act. 


{In this case the child suffered irreversible brain damage due to overdosage and 
reduced to a vegetative state. And the National Consumer Commission, whose 
judgment was confirmed by the Supreme Court, came to the conclusion, that the 
attending doctor was negligent, as he allowed an unqualified nurse to administer the 
injection, even though the consultant doctor had advised administration by the 
attending doctor himself. The hospital and the nurse were jointly and severally liable. 
The Court ordered Rs. 12.5 lakhs to the child and Rs. 5 lakhs to the parents, for 
mental agony. The Supreme Court further held that when a young child is taken to a 
aospital and treated by the hospital, then the child's parents would come within the 


lefinition of "consumer" and the child also becomes a "consumer", being a 


1998 4 SCC 39 
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beneficiary of such Services 
In the case of Sailesh Munja Vs. All India Institute of Medical Sciences (ALITMS)!" 
the concerned Hospital was said to covered by the Act as the treatment was no 
wholly free and in Suhas Haldulkar V. Secretary, Public Health Dept., State o 
Maharashtra''® the National Commission held that since the hospital concerned was 
Government Hospital and the patients are treated wholly without charge a complain 


before the Consumer Forum was not maintainable. 


120 the State Commission o 


In B.S. Hegde V. Dr. Sudhanshu Bhattacharya 
Maharashtra held the doctor guilty of gross negligence for failure to render necessary 
post-operative care and that the fee charged Rs.40,000/- was excessive, unreasonable 
and unjustifiable. The National Forum expressed its shock at the charges leveled, it 
held that it did not have the jurisdiction to go into the propriety of the fees charged by 


a doctor. 


4.3 Civil Negligence And Deficiency in Medical Service: The substantial aspects of 
civil liability in negligence cases have by and large remained the same over decades 
with a few additions. Indian civil law on negligence essentially is the judge made 


common law followed in England since centuries. 


Duties of the doctor towards a patient: In Dr. Laxman Balkrishna Joshi v. Dr. 
Trimbak Bapu Godbole’*' patient had died due to shock when the Appellant 
attempted reduction of fracture without taking elementary caution of giving 
anesthesia. In the light of the surrounding circumstances it was held that the Appellant 
was negligent in applying too much of force in aligning the bone. 

The Supreme Court also cited with approval the observations in Halsbury Laws of 
England in its Vol. 30 which state that whether or not he is a registered medical 
practitioner, such a person who is ‘consulted by a patient owes him certain duties, 


namely 


a) duty of care in deciding whether to undertake the case; 
b) duty of care in deciding what treatment to give; 
c) duty of care in his administration of that treatment; and 


2004 3 CPR 27 (NC) 
, 1994 3 CPJ 89 

») LJ (1992) CPJ 449 

~ AIR 1969 SC 128 
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d) duty of care in answering a question put to him by a patient in 


circumstances in which he knows that the patient intents to rely on his 
answer. 


A breach of any of these duties will support an action for negligence by the patient. !”” 


“roof of medical negligence: Bombay High Court held that in a claim against 
medical negligence it is not sufficient to show that the patient suffered in some way 
but it has to be proven that the suffering or death of the patient was the result of 
negligence on part of the doctor. In Philips India Ltd. vy. Kunju Punnu'” Bombay 
High Court held that in an action for negligence against a doctor, the plaintiff has to 


prove: 


a) that the defendant had a duty to take reasonable care towards the plaintiff to avoid 
the damage complained of : 
b) that there was a breach of duty on the part of the defendant; and 


c) that the breach of duty was the real cause. of the damage complained of and such 


damage was reasonably foreseeable. 


Doctrine of res ipsa locquitur: In some circumstances, however, negligence may be 
attributed to a medical practitioner without proof of direct nexus between injury and 
conduct of the practitioner. In Poonam Verma v. Ashwin Patel'™4 Respondent No. 1 
was a registered Homeopathy Doctor who prescribed allopathic medicine for viral 
fever and later the person died in another Nursing home. The cause of death could 
not be ascertained but respondent was held negligent for administering other system 
of medicine for which he was not qualified. The doctrine of res ipsa loquitur!”° (the 


thing speaks for itself) was applied. 


In Jasbir Kaur v. State of Punjab” © Petitioner’s newborn child’s eye was gauged out 


by a cat that crept into the ward where he was kept. The infant was kept in a separate 


” Vol. 30 Fourth Edition, p.31 para 34, cited in Mihir Desai & Kamayani B.M, ibid., p.80 

1975 M. L.J. 792 

'4 (1996) 4 SCC 332 

oe Fe principle of res ipsa loquitur is invoked where the thing is shown to be under the management 
of the defendant or his servants, and the accident as such, in the ordinary course of things, does not 
happen if those who have the management use proper care, then it affords reasonable evidence. in the 
absence of an explanation by the defendant, that the accident arose from want of care. The normal rule 
is that the plaintiff should prove negligence, but where considerable hardship is caused to the plaintiff 
and the true cause of the accident is not known to him, but is solely within the knowledge of the 
defendant who caused it. The plaintiff can prove the accident but cannot prove how it happened (so as) 
to establish negligence on the part of the defendant. 
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room under the charge of Petitioner’s relatives, as there was a shortage of cots. The 
Court applied the doctrine of res ipsa loquitur and held the hospital and State 


negligent. Another landmark judgment wherein liability was established on the basis 
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of doctrine of res ipsa loquitur is Achutrao Haribhau vy. State of Maharashtra’. In 


this case Respondent doctors left a mop inside the abdomen of the deceased during 
the sterilization operation that caused pus formation and later the person died. 
Supreme Court held that ‘without doubt formation of pus was due to the mop left in 


the abdomen, and it was the pus formation that caused all the subsequent which 


ultimately led to her death.’ 


e Different aspects of negligence: A totally free treatment in a place which 


gives free treatment to everybody may not entitle the complainant to 
approach the Consumer Court. But he would still be entitled to approach the 
_ District Court by filing a-suit for damages: In S. Mittal V/s State of U.P."% — 
the Court was concerned with negligence in eye camps where the operated 
eyes of several patients were, however, irreversibly damaged, owing to post- 
operative infection. The Supreme Court directed the State Government to 
pay Rs. 12,500 compensation to each victim (in addition to Rs.5,000 already 
paid). The Supreme Court, observed that 
(a) It was no defence, that the treatment was gratuitous or free. 


(b) State Government would be liable for negligence in such activities. 


e Lack of proper tests: In Eby Minor Vs. GEM Hospital'”? a new born child 
developed gangrene because of which his hand below the elbow had to be 
amputated. Compensation of Rs. 1,00,000 was awarded. This was the issue 
before the National Commission in Dr. Kaligoundon Vs. N. T, hangamuthu, ‘°° 
It held doctor guilty of negligence as no tests were conducted prior to the 


surgery for assessing renal functioning and she died after her uterus was 


removed. 


e Lack of adequate infrastructure: According to the Court precedents there are 


conflicting judgements on the lack of adequate infrastructure constituting 


,, (1996) 2 SCC 634 

. 1989 3 SCC 223 

~ 2004 3 CPJ 37 

" 2004 3 CPJ 29 (NC) : 
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neglegence. In 7. Vani Devi Vs. Tugutla Laxmi Reddy'*' the Complainant’s 
wife died in the nursing home where she was admitted for delivery and died of 
bleeding. The National Commission found that the Nursing Home was not 
equipped to deal with emergencies nor it had any arrangements to deal with 
emergencies and as such was guilty of negligence. In another case Bhajan 
Lal Gupta v.Mool Chand Kharati Ram Hospital'”’, however, the Consumer 
Forum has however held that if beds are not available in a hospital, refusing 


admission to the patient does not amount to deficiency in service. 


e Failure to monitor dosage of drugs: In Mohd. Ishfag v. Dr. Martin D’souza’”?, 
where the patient lost hearing capacity totally due the overdosage of drugs 
while undergoing kidney transplant was held as negligence and ordered to be 
paid Rs. 4 lakhs as compensation for treatment and Rs. 2 lakhs towards mental 


agony suffered by him..: 


e Vicarious Liability: In K.G. Krishnan Vs. Praveen Kumar (minor)'** the minor 
was admitted to hospital with fever his right side became paralysed after the 
injection administered by the nurse. The doctor was vicariously held liable for 
her negligence as the employee and directed the doctor to pay compensation of 
Rs. 1 lakh. In Savita Garg vy. Director, National Heart Institute'® the 
Appellant’s husband was admitted to the National Heart Institute and 
according to the Appellant her husband died due to negligence of doctors and 
nurses treating him. The Supreme Court, in this landmark decision held the 
following: 


e It was not necessary to join the treating doctors or nurses as parties as 
long as the hospital was made a party; 

e Only the initial burden of proving negligence is on the Complainant. 
After this, it would be for the hospital to show from records, etc. as to 
what care and treatment was given. It is for the hospital to satisfy that 
there was no lack of care or diligence. 

e “The hospital is responsible for the acts of their permanent staff as well 
as staff whose services are temporarily requisitioned for the treatment 
of patients. 


'51 9003 1 CPJ 180 
2 9001 1 CPR 70 
'? 9002 2 CPR 151 
* 2003 2 CPJ 125 
' 2004 8 SCC 56 
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4.4 Criminal Negligence: As regards criminal liability of medical practitioners, 
Supreme Court in a recent judgment in the case of Dr. Suresh Gupta V. Govt. of 
Dethi!® curtailed criminal proceedings against medical negligence to incidents of 
gross negligence. It held that a medical practitioner cannot be held punishable for 
every mishap or death during medical treatment. ‘No criminal liability should be 
attached where a patient’s death results from error of judgment or an accident. Mere 
inadvertence or some degree of want of adequate care and caution might create civil 
liability but would not suffice to hold him crn liable.”°’ The court expressed 
concern that if the liability of doctors is unreasonably extended to criminal liability 
thereby exposing them to the risk of landing themselves in prison for alleged criminal 
negligence then the repercussion would be that the doctors would be worried about 
their own safety rather than Adenia treatment to the best of their ability. The 
Court felt that this would adversely affect the sociéty at large and shake the mutual 


confidence between the doctor and the patient. _ 


Even where gross negligence is alleged, a prima facie case must be established before 
a Magistrate at the first instance as was pointed out in Dr. Anand R. Nerkar v. Smt 
Rahimbi Shaikh Madar’ the Supreme Court did in Jacob Mathew’s case'*’? held 
that ingredients of criminal negligence were more rigorous than those of civil 
negligence. The Supreme Court also gave guidelines for prosecuting doctors: - 


1. A private criminal complaint should not be entertained unless the complainant 
has produced prima facie evidence in the court in the form of a credible 
Opinion given by another competent doctor to support the charge of rashness 
or negligence. 


2. The investigating officer, before proceeding against a doctor, should obtain an 
independent medical opinion preferably from a doctor in government service 
qualified in that branch of medical practice. 


oe The accused doctor should not be arrested in a routine manner unless his arrest 
Is necessary for furthering investigation or for collecting evidence or unless 
the investigating officer feels satisfied that the doctor will abscond. 


; ae eee 
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This judgment in fact amounts to a stretched interpretation of the words of the 


legislation and placing doctors on a higher pedestal when the law itself does not make 


any such distinction. 


The cases of medical negligence are rising rapidly especially in the consumer courts. 
However it has been observed that getting fellow doctors to testify even in cases 
which are self evident is a very difficult task. With the recent decisions of the 
Supreme Court in matters concerning criminal negligence, it is going to be more and 


more difficult for doctors to be prosecuted under the criminal law. 


in medical negligence litigation, a key step is for the claimant to prove that the 
physician failed to meet the required standard of care. The traditional test in law in 
such cases remains the Bolam test!*° which states that a doctor is not negligent if 
what he has done would be endorsed by a responsible body of medical opinion in the 
‘relevant specialty at the material tine. However the position in the English courts has 
now changed. The decision in the Bolitho case!*! suggests that the court should adopt 
a more interventionist stance in assessing expert evidence and in setting the standard 
of care and suggested to follow the use of clinical guidelines which needs to contain 
ihe procedure and conditions for the consideration of the court. India has followed 
until 2001 the principles laid down in Bolam case.'” Only two occasions had the 
references to the Bolitho test so far in the litigations in the Supreme Court — viz. 
Samira Kohli v Prabha'”’ and Binitha v Lakshmi Hospital '**. But in both the cases 
the principles of Bolitho test were not taken into consideration. The ruling of the 
House of Lords in Bolitho signalled a shift away from Bolam. It is believed that a 
million occurrences of medical negligence happens in India and one 10 patients are 
oelieved to suffer further as a result of their treatment in hospital. Only a proportion of 
of these people claim personal injury compensation through a medical negligence 


claim'® Bolitho test makes it possible to get quick relief as it increased the burden on 


° Bolam v. Friern Hospital Management Committee (1957) 1 WLR 582 (Cfr Malak Bhatt, The Role of 
Clinical Guidelines in Medical Negligence Litigation: Has India made the Shift?’ in Indian Journal of 
Medical Ethics, Vol VI, No.3 (July-September 2009), pp. 158-159) 

“ Bolitho v. City and Hackney Health Authority (1997) 4 ALL ER 771 (Cfr Malak Bhatt, ibid., p.158- 
159) 
= Che Malak Bhatt, ibid., pp.158-159 Suresh Gupta (Dr) v. Govt of NCT of Delhi (2004) 6 SCC 422 
& Samira Kohli v. Dr. Prabha Manchanda (2008) 2 SCC 1 (see above section on Criminal Negligence) 

’ Samira Kohli v. Dr. Prabha Manchanda (2008) 2 SCC 1. 

 Binita v Lakshmi Hospital (2001) 8 SCC 731 

* Wialak Bhatt, ibid, p.159. —» 
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the medical practitioner and thus leaves more scope for compensation. Looking at t 


increasing amount of litigation for medical negligence 1n consumer forums in India, 


‘s hich time that the Indian courts adopt the same model and implement it in the larg 
5 
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interests of the public.’ 


50 NATIONAL HUMAN RIGHTS COMMISSION AND ISSUES OF PUBLI 
HEALTH:'” 


National Human Rights Commission (NHRC) has adopted a proactive approach 1 
addressing the issues which are directly or indirectly linked to public health. Th 
commission has taken the issue of starvation deaths in the state of Orissa ver 
seriously. With the help of its Special Rapporteur, the commission has been 
monitoring the situation on a continuing basis .In this matter it has taken the view that 
the Right to Food is inherent to a life. with dignity, and Article 21 of the Constitution 
of India wibich guarantees the fundamental right to life and personal liberty should be 
read with Articles 39(a) and 47 to understand the nature of the obligations of the State 
in order to ensure the effective realisation of this right. The other important issues that 
NHRC has been concerned with are issues relating to HIV/AIDS and human rights. 
These include: consent and testing, confidentiality, discrimination in health care, 
discrimination in employment, women in vulnerable environments, children and 
young people, people living with or affected by HIV/AIDS and marginalised 
populations. After taking suo motu cognizance of the calamity arising from the 
devastating earthquake, which hit large areas in the state of Gujarat in 2001, NHRC 
constantly monitored the relief and rehabilitation measures undertaken by the 
government in the earthquake hit areas.. The commission drew the attention of the 
government to the fact that the official machinery involved in rehabilitation should be 
able to take all the steps necessary for the equitable distribution of both relief as well 
as rehabilitation measures and that in the process, the poor, destitute women and 
children and old persons, who would be in greater need of relief and rehabilitation 


assistance, should not be deprived or made to suffer. 


5-1 NHRC and the Supreme Court Judgments: In important instances, the 


Supreme Court has remitted to the commission matters that were before it. Notable 


among > > Sy ee . . 
ig them are the cases relating to the allegation of starvation death in Orissa, the 


-Malak Bhatt, ibid, p.159. 
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National Human Rig 


14¢ 
14 


Ai thi nentioned in this section ref. Kamayani Bali Mahabal. 
its Commission, Mihir Desai & Kamayani B.M. (eds), ibid pp. 139-153 


oe 


monitoring of programmes to end bonded and child labour, the mass cremation of 
unidentified people of Punjab and the proper management of institutions for mentally 
challenged and protective home for women. A symbiotic relationship exists between 
the NHRC and the Supreme Court and the latter emphasised that the commission can 


bring sustained scrutiny on these matters. 


The NHRC is mandated under Section 12 of the Protection of Human Rights Act, 
1993 to visit government- run mental hospitals and study the living conditions of the 
inmates and make recommendations thereon. The most notable intervention of the 
NHRC in mental health has been a project on Quality Assurance in Mental Health 
launched in 1997 to analyze the conditions generally prevailing in government- run 
mental hospitals in various parts of the country with reference to infrastructure, 
patient care, admission, discharge and appeal procedure, rehabilitation facilities, client 
satisfaction and morale of the staff. The project report ‘Quality Assurance in Mental 
Health’, with comprehensive recommendations was circulated by the commission to 


the Health Secretaries of all the states and union territories 
5.2 Important Judgments: 


e Prisoners’ Cases: The most infamous case is that of Ajoy Ghose who spent 
37 years in jail till November 1999. Arrested for killing his brother in 1962, 
he was subsequently certified as insane. While he was in prison, the trial 
judge and all the witnesses died. His mother too expired after which he 
passed through serious emotional upheaval. And since he was legally 
declared a lunatic, he was not tried. It was under the initiative of the then 
Chief Justice of India and now NHRC Chairman, Mr Justice A.S. Anand, 


that he was shifted from Kolkata's Presidency Jail to a Missionaries of 


Charity home 


The Punjab and Haryana High Court has accepted in toto NHRC's 
recommendations for mentally challenged prisoners languishing in the jails of 
the two states. The decision came in November 2006, while hearing the case 
of one Jai Singh, a mentally challenged person, who had died in prison after 
spending almost 30 years there as an undertrial.| NHRC had received a 
representation from Jai Singh's wife as well, stating that she had been denied 


meetings with her husband. She prayed for his release on humanitarian 
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grounds. While the case was still pending before the Punjab and Haryana High 
Court because of Jai Singh's incapacity to face trial, the court was informed 


that the prisoner had died in jail in October 2005. 


Under the proactive steps of NHRC, guidelines regarding the mentally ill 
undertrials or prisoners were framed: It included psychological or psychiatric 
counseling, facilities for preliminary treatment for mental disorders in 
Central and District jails, service of a qualified psychiatrist in every central 
and district prison, etc. It also states that the State has a responsibility for the 
mental and physical health of those it imprisons. The commission emphasized 
that "Right to Life" is a basic human right guaranteed as fundamental right 
under the Constitution of India. Therefore, it is the obligation of every state 
functionary to protect the life of a detenue in his custody and ensure proper 

‘medical treatment*for him or her’as and when required. It also recommended | 
that appropriate directions be issued to all concerned that whenever a human 
life is involved and the case is of urgent nature, prompt action for proper 


medical treatment of the detainees should be taken by the officials concerned. 


eStarvation Deaths Case: On 3rd December, 1996, the commission took 
cognisance of a letter from Chaturanan Mishra, then Union Minister for 
Agriculture regarding starvation deaths due to the drought in Bolangir 
district of Orissa. In a similar matter a writ petition’ was filed by the Indian 
Council of Legal Aid and Advice and others before the Supreme Court of 
India under Article 32 of the Constitution. The petition alleged that deaths 
by starvation continued to occur in certain districts of Orissa. The Supreme 
Court on 26th July 1997 directed that since the NHRC is seized of the 
matter and is expected to deliver some order, the petitioner can approach the 
commission. Realising the urgency of the matter the commission acted 
quickly and initially prepared an interim measure for the two- year period 
and also requested the Orissa state government to constitute a committee to 
examine all aspects of the land reform question in the KBK Districts. A 
Special Rapporteur! has been regularly monitoring the progress of 
implementation of its directions. The commission observed that starvation 
deaths reported from some pockets of the country are invariably the 


consequence PS aivernancc ; 2 
equence of mis-governance resulting from acts of omission and 
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commission on the part of the public servant. The commission strongly 
supported the view that to be free from hunger is a Fundamental Right. 


Starvation, hence, constitutes a gross denial and violation of this right. 


After a decade long study which was completed in 2006, the NHRC report 
confirmed that t at least 17 of the 21 starvation deaths reported in 1996-97 in 
Orissa were due to chronic hunger and malnutrition. All the deaths were in 
Kalahandi, Bolangir and Koraput or the severely deprived KBK region of 
Orissa. The report attributes the deaths to prolonged malnutrition and hunger 
compounded by extensive crop damage, poor income and inadequate relief 
measures. The commission has approved the constitution of a Core Group on 
Right to Food, that can advise on issues referred to it and also suggest 


appropriate programmes, which can be undertaken by the commission. 


. 5.3 NHRC and its involvement with the Civil Society Groups on Public Health: A’ 
growing concern with deteriorating access to Health care, and various preparatory 
processes culminated in a process where Jan Swasthya Abhiyan (JSA) launching a 
‘Right to Health Care campaign’ it involved NHRC in its public Consultation on 
6th September 2003, the 25" anniversary of the ‘Health for All’ declaration. The 
National Public Consultation on this occasion was attended by over 250 delegates 
from 16 states of India, with presentation of over 60 cases of “Denial of Health Care’ 
from various parts of the country. This involvement of NHRC later continued with 
regional public hearings where NHRC took cognisance of innumerable cases on the 
denial of health care due to the mal-functioning or dysfunctional public health care 
system. The most significant recommendations given by the NHRC asserts that right 
‘o health is a fundamental right and any violation of the right to health is a violation of 
the fundamental human right to life under article 21 of the Constitution. It also calls 


‘or a revamping and strengthening of the public health system in India.'** 


6.0 CONCLUSION: 


In the last two decades we have witnessed active judicial intervention in recognising 
ne right to health as a fundamental right. The judiciary has shouldered the 


esponsibility by way of recognising and also some times enforcing right to healthcare 


i 


For more details on the processes see ch. 3 below 
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delivery. The recent pronouncements and directives by the Supreme Court pertaining 
to mentally ill and pre-natal diagnostic techniques regulation clearly indicates this 


trend. 


The public health jurisprudence has grown due to the active judiciary and also the 
active participation of the National Human Rights Commission. While considering 
various testimonies, the NHRC has made strong case for a single comprehensive 
public health law. The courts have made a big leap in giving to health the status of a 


fundamental right as being part of right to life with dignity. 


However, apart from recognising the right to healthcare as a fundamental right under 
the Constitution, this recognition by the courts has not affected the public health care 
system in its operational mechanism. Besides these judgements refer to individual 
cases and healthcare being such a field which iS linked to divers sectors like drugs 
and pharmaceuticals, diagnostics, medical education, health human power etc. a few 
judgements cannot cover all the aspects. Judiciary cannot be expected to provide 


remedies for all these problems. 


All these different judgements need to be seen in the ambit of public health and the 
public health care system beginning with the Primary Health Centres which is the 
closest to people. A comprehensive public health act covering all aspects of 


healthcare and different sectors in healthcare is the need of the hour. 


Institutions like the NHRC are the only means, which theoretically at least, hold 
promise of affordable access to justice for the poor and the vulnerable which 
constitute at least one third of India’s population. Hence in such social settings 
institutions like the NHRC fill an important void in a poor person’s search for justice. 
The real significance of the commission is advocacy, to build constant pressure and 
act as reminder of the state obligations towards the rights. Due to the commission’s 
insistence these economic, social and cultural rights have acquired constant public 


discourse in evaluating the effectiveness of the Indian state. The courts are not 


S f a oa oe . : ° ‘ 
ufficient in themselves in attending rights because of weak Support structure for legal 


mobilisati i mare ; we 
on. The view that courts and existing national institutions are sufficient to 
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legal mobilisation is uniform throughout. In 


addition, the social composition is such 
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that the poor and the vulnerable groups form significant components in these 
societies. These very social segments are hardly in a position to utilise the courts as an 
institution to full their fundamental rights, much less their economic, social and 
cultural rights. In such social settings institutions like the NHRC are very much 
needed to keep exclusive focus on need for fulfilment of these rights and 


internalisation of international human rights norms. 


The Right to Health in India through a legally mandated public health law has not yet 
realised as a Fundamental Right, but is included within the ambit of the Directive 
Principles of State Policy. What is needed to ensure Health for All on an equitable 
basis is the political will, which would necessitate a constitutional amendment and 
incorporate health within the ambit of Fundamental Rights. At the international level 
of analysis, there is an urgent need to ensure that there is a consensus to include health 
| within the ambit of civil and political rights, as the fulfilment of either. the civil and _ 
edlieat Peis as well as the economic, See and cultural rights are mutually 


reinforcing. 


The principles that have been evolved in public health related litigations has to pave 
way forward towards the public health law which can legally mandate entitlements 


and strengthen the functioning of the public health system. 
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CHAPTER 3 


ANALYSIS OF THE PROPOSED 
PUBLIC HEALTH LEGISLATIONS IN INDIA 


1.0 IMPORTANCE OF PUBLIC HEALTH LEGISLATIONS 


Public health law focuses on legal issues in public health practice and on the public 
health effects of legal practice. Public health law typically has three major areas of 
practice viz police power, disease and injury prevention, and the law of populations. 


It can be understood as regulation, preventive health and public health planning. 


Laws have improved the public's health by affecting behaviors (such as promoting 
seatbelt use and immunizations) and environments (such as regulating exposure to 
lead and protecting communities from the spread of infectious diseases). Laws can 
enable the public to make healthy choices, and they give public health agencies the 
authority to respond to community needs in times of crisis. Laws and law enforcement 
practices can also have unintended negative effects on health. To advance the 
understanding and use of public health law, this program will support legal analysis 
and research to learn about the health impacts of specific laws within different 


communities and settings. 


The field of Public health is firmly grounded in law as public health is involved with 
matters of law because is is a field of public concern. The maintenance of health 
involves physicians, epidemiologists, sanitarians, clinical technicians, biologists, and 
many others. But public health, the regulation of conditions that affect health and the 
provision of health services require the development of programmes that also involve 
administrators and lawyers. Programme development, which is one of the most 
important functions of public health law, may involve a variety of purposes: providing 
environmental controls to protect health, stopping the spread of disease, promoting 
conditions to advance health, providing services in general or td certain groups in the 
population that need them, providing financial assistance for the development of 


health resources and program, and providing means to advance the quality of care. 
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On the side of public health enforcement, the legal involvement deals with the 
implementation of standards adopted by a legislature, by an administrative agency, or 
in some cases, by international regulations. There may be steps by public health 
education, by persuasion and by other non compulsory or informal means, “ but the 
very success of these means depends on the ultimate availability of legal sanctions 


such as fines, injunctions, sealing of equipment, and license revocation”.” 


Public health law, is a set of enforceable commands based on legislative authority and 
authorized to be carried out by the executive, including the administrative branches of 
sovernment, such as health departments. Much of public health laws are designed to 
prevent people from killing or hurting each other. Many laws, however, grant power 
and authority to health agencies to provide services to people to advance and protect 
‘heir health such as well baby clinics, school health programs, environmental 
programs to provide clean water, mental health services, programs to dispose of 
sewage, waste, toxic materials, biological agents and other deleterious substances in a 


sound and wholesome fashion.” 


The reach of public health law is as broad as the reach of public health itself. Public 
health and public health law expand to meet the needs of our society. At the turn of 
the 19 century, public health and its regulation covered the prevention of 
communicable disease and environmental sanitation, which included some limited 
controls of the disposal of human and other wastes, limited interest in food and milk 
sanitation etc. However now the field encompasses the vast field of social insurance 
'o provide for the medical care of the aged, environmental concerns such as control of 
air and water pollution, conventional waste, toxic and hazardous waste, and pollution 
by ionizing radiation; the control of food, drugs and a variety of aspects of human 
reproduction; population control; and the control of the uses of addictive substances 


4 
such as alcohol, drugs, and tobacco. 


2 orank P. Grad, The Public Health Law Manual, 3" ed. (on line ed.), New York: American Public 
‘iealth Association, 2003, p.4-5 , available at 

http://books.google.co.in/books?id=eXJpV 3rJACUC&dg=need+ fort publicthealth+law&printsec=fron 
tcovs -& source=inchl=en&ei=sD6BSteOM8z- 

LA Ww 3ndzUCg&sa=X&oi=book_result&ct=result# v-onepage&q- & I false (accessed: iT August, 
2009; 

[bid 


* Ibid, p.10 : 


The importance and interface of public health and public health law can be gauged 


from the fact that public health programmes entirely depend on legislative 


authorization. “No single service or regulatory program of public health exists without 


> ee 5 
legal authroisation.” 


Modern diseases and Public Health Law: As the world is globalised, global 
movement of people and industries have increased, the vulnerability to the rapid 
spreading newer communicable diseases like SARS, avian flu, swine flu, HIN1 flu, 
HIV etc is a very serious matter. These issues have de-stabilised governments, ruined 
the economy and productivity of the nations as e.g. HIV/AIDS has created more 
orphans in African countries. The threats of anthrax and bio-terrorism pose newer 
challenges to public health community which need laws for prevention and legal 


authorization to deal with the preventive and diagnostic aspects.” 
2.0 MODEL PUBLIC HEALTH LAWS 


A: Review of Model Public Health Laws authored by DeKeely Hartsfield , Anthony 
D. Moulton , Karen L. McKie which was published in the Americal Journal of Public 
Health 7 Model public health laws (public health laws or private policies publicly 
recommended by at least 1 organization for adoption by government bodies or by 
specified private entities) are promoted as exemplary. We assessed the information 
sponsors of model public health laws provide on the methods used in developing their 


models and on their models’ adoption and effectiveness. 


Through a systematic search, the researcher identified 107 model public health laws 
published from 1907 to 2004. As of assessment in 2005, only 18 (44%) of the 
sponsors presented any information on the procedures and evidence used in 
developing their model public health laws; information on adoption was provided for 
only 7 (6.5%) model laws. No sponsors provided information on model effectiveness. 
We recommend sponsors improve their disclosure of information about the methods 


and evidence used in developing model public health laws and about their adoption 


and effectiveness. 


> Ibid. p. 10 

° Ibid., p.26-27 

| American Journal of Public Health, 10.2105/AJPH.2005.082057 available at 
ittp://www.ajph.org/cgi/content/abstract/AJPH.2005.082057v1 (accessed 10th August, 2009) 


Turning Point Model State Public Health Act was presented by Public Health Statute 
Modernisation National Excellence Collaborative in September 2003. This document 
was produced in cooperation with the Turning Point National Programme Office at 
the University of Washington for over three years to develop a tool for state, local and 


tribal governments to use in improving their public health statutes and administrative rules. 


The objective: The letter in the preface summarises the objective of any public health law 


even in a country like USA which had the democratic government over 200 years. 


“Public health has existed as a fundamental public service carried out by governments 
in the United States for more than 200 years. Public health laws have long been 
considered an essential tool of public health practice, defining the responsibilities of 
individuals and the duties of government to act for the health of society. 


Many existing state public health codes were built in layers during the 20: century in 
response to specific diseases or health threats. Due to varying diseases and other 
health threats that may affect population groups and to changes in health systems, 
government structures, and other laws, public health laws in many jurisdictions are 
outdated. These laws may be ineffective in responding to contemporary health 
threats. 

Although experts have recommended statutory reform to improve the public health 
system since the 1980s, a straightforward model has not been available. The Public 
Health Statute Modernization Collaborative was formed in April 2000 to address this 
need. ..The Collaborative is a multi-disciplinary group comprised of representatives 
from five states and nine national organizations and government agencies, assisted by 
experts in specialty areas of public health”® 


2.1 The Need for a Model Public Health Law: 


The need for a public health statute reform emerges from various contexts. The need 
for a model public health law in USA evolved from the report on the future of public 
health cited by the Institute of Medicine (IOM) (part of the National Academy of 
Sciences chartered by the U.S. Congress) in 1988.’ Two issues that are! universally 


applicable were highlighted: viz. the public health statutes being outdated and hence » 


. The words in the covering letter summarizing the spirit of the model statute by Patricia Nault, MPA (Alaska 
Division of Public Health, Public Health Statute Modernization Collaborative Coordinator). Ref. 
http://www. hss. state.ak.us/dph/improving/turningpoin/ PDFs/MSPHAweb. pdf (accessed: August 10, 2009) 


° CDC’s Public Health Law Program has developed new, foundational course on public health law as a learning 
resource for public health practitioners, students, and others. The course comprises 9 slide lecture units for delivery 
by legal counsel to health departments and by other persons trained in law. This course provides an introduction to 
fundamental principles of law, ethics, and the legal system as they frame public health practice in the United 
States. The Centers for Disease Control and Prevention is USA's premier public health agency—working to 
ensure healthy people in a healthy world. (http:/Avww.cde.gov/about/default.htm). CDC — Centres for Disease 
Control and Prevention is under the department of health and human services. The course design is modeled on 
CDC’s “Public Health Emergency Law” course (also publicly available at www2.cdc.gov/phIp/phel.asp) and its 
contents have been adapted substantially from key elements contained in the CDC-developed text, “Law in Public 
tiealth Practice, Second Edition” published by Oxford University Press in 2007. 
(hitp://www2a.cdc.gov/phip/phl101/ accessed: 5™ July, 2009 
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e contexts of the newer public health challenges 


d to public health. The 


requiring an immediate review in th 
onsistencies of various statues which are linke 


s that are necessary: (1) clearly delineate the 


and internal inc 


report also has stressed the basic task 


basic authority and responsibility entrusted to public health entities and (2) support a 


set of modern disease control measures that address contemporary health problems 


and threats. _ 


The Collaborative does not advocate that the Model State Public Health Act presents a 
mandate to states, nor that it be “swallowed whole.” The Model State Public Health Act is 
‘ntended as a means for state, local and tribal governments to assess their existing public 
health laws and identify the changes they deem necessary. The Act strives to address modern 
conditions which impact public health; incorporate modern scientific developments in the 
areas of disease control and epidemiology; equip public health officials with a range of 
flexible powers needed . to control. infectious diseases and. other conditions; . define. 
relationships among public health agencies and other partners in the public health system; and 


comport with current legal standards of privacy, due process, and risk assessment. 


The emergence of new health threats during the time the Collaborative was involved in this 
project have made the need for modern, flexible public health laws even more apparent. We 
hope the Turning Point Model State Public Health Act proves to be a useful tool ce 
improving the ability of the public health system to carry out its responsibilities 


2.2 The Turning Point Model Public Health Law in USA: 


The Act is intended for consideration and potential adoption in the states based on existing 
administrative and organizational structures within the state. It does not attempt to design a 
model public health department or present an ideal state/local organizational structure 
(although some structural options, like the creation of a public health advisory council2 or 
public health districts, are presented for consideration). Variations in the structure and 
organization of state and local public health systems preclude a model statutory format that 


would uniformly apply across the United States. 


2.3 The organization of the content: 


ic a I - Purposes And Definitions: has important definitions like 
condition(s) of public health importance’”’'', “essential public health services and 


10 
htty ‘// WWW h t rat ‘\ i 
= Di * Sikhs ate.ak.us/dph/im rovin /turni gp i j F ; SI V p 
: - = Fide = AA ¢$..% 4 &! : i : 10 
c be ae oa S nN . SY j ‘ 
ts C rome, Sy mptom, nyu ys 0 othe th eat to health that is identi jable on an indi ‘idual or community 


level and can reasonably be ex 
an reasonably be expected to lead to adverse health effects in the community 
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functions” , State or local public health agencies , “public health”’* and “public 
health system,””” 


e ARTICLE II - Mission And Functions, clarifies the mission of public health 


9 ARTICLE Ill - Public Health Infrastructure, concerns the “public health 
infrastructure,” defined as the competencies and resources that enable public health 
agencies, in collaboration with other components of the public health system, to 
provide essential public health services and functions throughout the state. 


e ARTICLE IV - Collaboration And Relationships With Public And Private 
Sector Partners, 


e ARTICLE V - Public Health Authorities/Powers, provides model language on 
some core powers and authorities of state and local public health agencies to prevent 
and control conditions of public health importance. These powers include: surveillance 
activities; reporting; epidemiologic investigation; notification and referral services 
(e.g.partner notification); testing, examination, and screening; medical treatment; 
quarantine and isolation; vaccination; licenses; abating public health nuisances; and 
administrative searches and inspections. 


The exercise of these powers/authorities is framed under a series of guiding principles 
These principles include: Public health purpose,’ Scientifically-sound practices” , Well- 
targeted intervention’®, Least restrictive alternative’ ’, Nondiscrimination'®, Respect for-- 
dignity’ and Community involvement” 


e ARTICLE VI- Public Health Emergencies: _ It presents a series of provisions for 
preparing for and responding to serious public health emergencies based on 
recommendations from national bioterrorism law and policy experts, existing state 
laws, and other input. 


am eee nae 

12 49 assure the conditions in which the population can be healthy 

'3 Which is broadly defined to include: “public sector partners”( international, federal, tribal, or other state or 
local governments and their public health agencies that provide essential public health services and functions or 
work to improve public health outcomes with a state or local public health agency) and “private sector partners” 
( non-governmental persons, including community organizations, contractors, educational institutions, health care 
facilities, health care providers, health insurers, private businesses, media, nonprofit organizations, and volunteers, 
that provide essential public health services and functions or work to improve public health outcomes in 
collaboration with a state or local public health agency.) 

4 The exercise of any public health authority or power should measurably further or support improving or 
sustaining the public’s health by accomplishing essential public health services and functions. 

15 Whenever possible, a state or local public health agency shall exercise its authorities or powers through 
procedures, practices, or programs that are based on modern, scientifically-sound principles and evidence. 


'6 A state or local public health agency shall strive to design and implement interventions that are well-targeted to 
accomplishing essential public health services and functions. An agency shall try to avoid using compulsory power 
-» a manner that is over-broad (applying to more individuals than is necessary for the public’s health). 

17 A state or Jocal public health agency shall employ the least restrictive alternative in the exercise of its authorities 


or powers, especially compulsory powers. 


’ State and local public health agencies shall not discriminate in an unlawful manner against individuals on the 
basis of their race, ethnicity, nationality, religious beliefs, sex, sexual orientation, or disability status. 
'° Crate and local public health agencies shall respect the dignity of each individual under their jurisdiction, 
eoardless of his/her nationality, citizenship, or residency status, 

Protecting the public’s health requires ongoing public health education and outreach to encourage, facilitate, and 
»romote community participation in accomplishing public health goals. Though the principles support an ethic of 
voluntarism in public health practice, the Act authorizes the use of compulsory powers as well, and provides for 
potential criminal and other sanctions against those whose actions may pose a danger to the public’s health. 
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° ARTICLE VII - Public Health Information Privacy: presents a “gold standard” 
for the responsible acquisition, use, disclosure, and storage of identifiable 


health information by state and local public health agencies. 


e ARTICLE Vill _Administrative Procedures, Civil . And Criminal 
Enforcement, And Immunities: contains key Sections on various 
administrative matters that apply throughout the Act. 


e ARTICLE IX - Miscellaneous Provisions 


Further research is done on the comparative analysis of policy efforts in 4 states 
(Alaska, South Carolina, Wisconsin, and Nebraska) that have considered public health 
law reform based on the Turning Point Model State Public Health Act. This shows the 
importance of public health law in these countries. This study has investigated 
through national legislative tracking and state case studies, how the Turning Point 


Act's model legal language has been considered for incorporation into state law and 


- analyzed key facilitating and inhibiting factors for public health law reform. The 


findings provide the practice community with a research base to facilitate further law 
reform and inform future scholarship on the role of law as a determinant of the 


public's health.”! 


3.0 PUBLIC HEALTH ACT 1875: 


The Public Health Act 18757 is one of the oldest Public Health Acts that was 
legislated by the British to address specific issues affecting the health of the 
populations then. It had 341 sections organized in XJ Parts. The Public Health Act of 
1875 was established in the United Kingdom to combat filthy urban living conditions, 
which caused various public health threats, the spreading of many diseases such as 
cholera and typhus. Reformers wanted to resolve sanitary problems, because sewage 
was flowing down the street daily, including the presence of sewage in living 


quarters. The act required all new residential construction to include running water 


ransitions in State Public Health Law: Comparative Analysis of State Public Health Law Reform Following the Turning 


Point Model State Public Health Act? Was an research article by Benjamin Mason Meier, JD, LLM, MPhil 

te odk. oibianaenate ill Gebbie, DrPH, RN published in the Americal Journal of Public Health AJPH 

Health March 2009. Vol a fs see Jan 15, 2009, published in American Journal of Public 

DOI: 10-7 10s AIP LO Rts ee abe ava ak . American Public Health Association, 

2 The text of the Public Health iets 2 a accessed: 10th August, 2009) 

htip://w ow. stat stele eeaeliehelien as sk e found in the Uk Statute Law Database. Ref. 

Only=0confersPower-O&blanketAmendr LegType=All+Legislation&searchEnacted=0&extentMatch 
ctiveTextDocl, &blanketAmendment=0&sortA Ipha=0& PageNumber=0& NavFrom=0&pare 


2009) 
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and an internal drainage system. This act also led to the government prohibiting the 


construction of shoddy housing by building 


Many factors delayed reform, however, such as the fact that to perform a clean up, the 
government would need money, and this would have to come from factory owners, 
who were not keen to pay, and this further delayed reform. But reformers eventually 
helped to counteract the government's laissez-faire attitude, and a public health act 
was introduced in 1875. The act also meant that towns had to have pavements and 
street lighting. In 1875 a comprehensive public health act was bought into power. It 


covered: housing, sewage and drainage, water supplies and contagious diseases. It 


was to combat all of the cholera epidemics and filthy living conditions.”° 


It had the provisions on sanitary provisions, water supply, protection of water, local 
government provisions relating to highways and streets, regulation of streets and 
buildings, lighting streets, public pleasure grounds (such as for walk and sports), 
police regulation, arbitration, local government board for public health etc. Hence we 


find the broad outlook of public health that is envisioned during the time of this Act. 


4.0 MADRAS PUBLIC HEALTH ACT 1939 (Madras Act III of 1939): 


In India, the Madras Public Health Act 1939 is one of the oldest Public Health Acts. It 


had the following public health functions.” 


(i) Collection and disposal disposal of solid waste and control of liquid waste 
disposal; 

(ii) Sanitation and maintenance of environmental hygiene: 

(iii) Management of markets; 

(iv) Vector control; 

(v) Regulation of slaughtering of animals and sale of meat. fish and other 
perishable food items; 

(vi) Regulation of eating establishments: 

(vii) Prevention of food adulteration; 

(viii) Immunization and other preventive measures; 

(ix) Opening and maintenance of burial and burning grounds: 

(x) Licensing of dangerous and offensive trades; 

(xi) Control of fairs and festivals: 

(xii) Providing of toilet facilities in public places; 

| nee 


23 Dyblic Health Act 1875, available at http://en.wikipedia.org/wiki/Public_ Health _Act_1875 
(accessed: 11th August, 2009) 


sis http://ww w.scribd.com/doc/7161253/Public-Health-Acts-in-India (accessed: Sth July, 2009) 
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(xiii) Licensing of pet dogs and destroying stray dogs; 

(xiv) Management of dispensaries, primary health centers and sub-centres, 
community health centers, taluk hospitals and district hospitals: 

(xv) Management of child welfare centers and maternity homes. 


5 GUJARAT PUBLIC HEALTH ACT 2009: 


51 The Rationale for the proposed legislation: The statements of objects and 
reasons sets out the necessity to enact the proposed Act in the context of the 
obligations of the state: “To comply with the obligations imposed by the Constitution 
of India as well as relevant laws adopted by the national, state and local government, 


to ensure guaranteed public health conditions and rational and quality health services 


for all” 


The preamble sets the tone for the reason recognizing the socio-economic imbalance 
- and inequity; the role of a-clean living and work environment ‘in maintaining and as a 
pre-requisite to public health; the immediate and long-term health implications posed 
by industrial accidents and disasters; the need to establish a society based on 
democratic values, social justice and fundamental human rights; and the need to 


improve the quality of life of all citizens and to free the potential of each person. 


It also has reference to the duties of the state under the mandate of the constitution 
(Article 47 of the Constitution of India’s Directive Principles) the recognition of the 
right to health and health care by Supreme Court of India as part and parcel of right to 
life under Article 21 of the Constitution, India’s commitment to various International 
Covenants (like the International Covenant for Economic, Social and Cultural Rights 
1966) that recognize the right to health and health care as basic rights that all persons 
are entitled to, and that the State is thereby obliged to ensure these rights; and 
General Comment 14 (2000) on Article 12 of the International Covenant on 
Economic, Social and Cultural Rights lays specific obligations on the State Parties to 
take steps towards the full realization of the right to health: It also has a, specific 
reference to the Private Health Care Establishments have been providing services to 
people and have a potential of collaboration with the Public Health system, to ensure 
universal coverage with quality health care, and to establish a process of 


tandardization and participatory regulation, in order to harness this resource. 


> http:/; ‘gujhealth.gov.in/PUBLICHEALTH/ 
; é ‘pdf/THE GUJARAT PUBL 
26-02-2009. pdf (accessed: 10th August, 2009) ! oS 


5.2 The objective of the proposed legislation: 


» Operationalise the right to Health Care through the enactment of a State Public 
Health Act that recognizes and delineates the health rights of citizens by 
strengthening the public health infrastructure and specifying broad legal and 
organizational mechanisms to operationalise these rights; 

® providing essential public health services and functions principally through the 
efforts of state and local public health agencies in collaboration with others in the 
public health system; 

e Identify scientifically and legally sound and effective powers and responsibilities 
of state or local public health agencies to provide essential and equitable public 


health services and functions, including powers to respond to public health 


emergencies, 
5.3 The principles laid down:. - 


° Employing policies and practices that least infringes on the rights or interests of 
individuals. 

» Employing the least restrictive alternative does not require the agency to adopt 
policies or programs that are less effective in protecting the public’s health or 
safety; 

» Ensure respect for the dignity of each individual under the jurisdiction of the State or 
the Local Public Health Agency regardless of his/her residency _ status, 
especially of groups that may be ina vulnerable position; 

» Non-discrimination against individuals on the basis of their race, ethnicity, religious 
beliefs, sex, sexual orientation, or disability status; 

> Establish a health system based on the comprehensive primary health care approach, 
decentralized management, principles of equity and efficiency and sound 
governance with active participation of civil society representatives; ; 

° Involving the private medical sector in health service delivery, for promoting public 
health goals without weakening the public health system or diluting its 


responsibility; and also regulate the public and private health sectors; 
5.4 The Organisation of the Content: The model draft is in 6 parts with sub 


ections on various issues linked 


,PARTI-_ has the definitions on various terminologies 


~ : 
} Ff 
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ePART Il - Public Health System - It demarcates the duties of the state 
covernment and the roles and responsibilities of various public health 
authorities; it also has the secion on comprehensive Public Health Plan at the 


state and local level. 


e PART III - Public Health Determinants — deals with various issues such as 
the public health conditions and notifiable diseases and obligations and 
powers of various authorities; public health management in situations of 
disasters; public health emergencies; public health impact assessment, public 
health rights such as Right to Health, Right to access, use and enjoy, Right 
against discrimination, Right to dignity, Right of participation, information, 
Right to justice 


e PART IV - Structure mentions the structure of the health care system and 
compliance mechanism for the health care establishments; it also has provision 
on various important aspects of public health such as registration and 
compliance conditions of healthcare establishments ; deals with rights and 
duties of healthcare consumers and rights and duties of healthcare providers 
-and establishments. It also has a‘ reference to the built in value of equity by 
having reference to the special healthcare needs of the identified groups 


e PART V - Grievance Redressal mentions public dialogue as one of the ways 
(Swasthya Jan Sunwais). 


e PART VI - Miscellaneous 


6.0 PUBLIC HEALTH LAW IN KERALA:”* 


Even after 50 years after the formation of the Kerala State Kerala still faces the 
challenge of having laws of two origins — viz. Travancore-Cochin and that of Madras. 
There are several important subject areas including health in which old laws are in 
force in the Travancore / Travancore-Cochin / Malabar areas of the State. The 
Committee that was formed looked into the question and found that in as many as 10 


subject areas over 30 laws are in force and recommended unification of these laws. 


6.1 Laws to be Unified: The following are the laws concerning health that are 


recommended to be unified: 


e Health and Hygiene: (i) The Travancore Cochin Public Health Act, 1955; (ii) The 


Madras Public Health Act, 1939. The committee recommended that the unified law 


has to take into account the functions entrusted to Local Self Government 


26 
Law Department, Government Secretariat , 


http://www.keralalawsec “Soe | 
p.//www.keralalaw sect.org/law_reforms_report/page%20261-264 htm (accessed: 10" Aucust. 2009) 


Institutions and propose over all guiding and regulatory powers to State 


Government and its officers. 


° Epidemic Diseases: (i) The Travancore Epidemic Diseases Act, 1073.; (ii) The 
Cochin Epidemic Diseases Act, 1072. This was proposed to be included in the 
second report as part of the Public Health Law. 


e Medical Registration: (i) The Travancore-Cochin Medical Practititioner’s Act, 


1953. (i) The Madras Medical Registration Act, 1914. 


Kerala government has set in a process to bring a unified Public Health Act by 
constituting a task force, with health minister as its chairman.”’ The government of 
Kerala also has drafted a Clinical Establishment Bill for the regulation of the medical 


service establishments.” 


6.2. Draft Public Health Act 2009. (Kerala) . 


In Kerala there are two Acts governing public health - The Travancore-Cochin Public 
Health Act, 1955 (Act XVI of 1955) covering the erstwhile Travancore-Cochin areas 
and the Madras Public Health Act, 1939 covering the erstwhile Madras Presidency 
areas. After independence major policy changes have been brought about in the 
sphere of public health. There have been rapid advancements in technology 
applications and certain basic shifts in perception of governmental responsibility in 
public health. With the local governments being brought to the center of public health 
responsibility, a need is already felt for a unified Public Health Act. The Committee 
or Decentralisation of Powers recommends that a unified Act be brought about which 
clearly defines the role of various government institutions, the level of local 
government control over them, the duties. of medical officers, the responsibility of 
various health staff, issues of preventive health care, sanitation and hygiene including 
management of waste and control of pollution. Already a Kerala Public Health Bill 
has been drafted. The Committee has recommended that this Bull can be used as a 
base an improvements made in accordance with the changed context. An expert 


eer 


‘Kerala to bring Unified Public Health Act’ in News, Thiruvanathapuram (Monday, March 2, 2009). 
Ref. http://news -webindia123.com/news/Articles/India/20090302/1189057.htm1 (accessed: 10th 
August, 2009) 

* verala Clinical Establishments (Registration, Accreditation and Regulation) Bill, 2009 
ttp://arogyakeralam.gov.in/docs/K MSCL/clinicestbill.pdf (accessed: 10th August, 2009) 


29 http://arogyakeralam.gov.in/docs/KMSCL/pubhealthactkerala.pdf (accessed: 10th August, 2009) 
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look into the Bill and suggest modifications required. As the 


| law like the Public Health Act would take some time, it is 


committee may 
enactment of a fundamenta 
suevested that immediate amendments may be brought about in the two Acts 
sugges 


soverning public health which are now in vogue. 


The draft Public Health Bill is modeled on the Madras Public Health Act 1939. The 
processes mentioned in enacting the Travancore-Cochin Public Health Act, 1955 
reflect a process that is integral to public health management. 1.e. involving the local 
sovernance into public health. Presently, the Government has transferred the 
management of Primary Health Centres and Dispensaries to the Village Panchayats, 
the Community Health Centres (CHCs) and Taluk Hospitals to the Block Panchayats 
and Municipalities and to transfer the District Hospitals to the District Panchayats. 
Thus barring a few special purpose haspitals and. the Medical, Colleges. the entire 
health care system in Allopathy, Ayurveda and Homeopathy were brought under the 


control of local governments.” : 


6.3 Organisation of the Content: The proposed draft bill is organized in 15 


chapters. 


e CHAPTER 1 — Preliminary (includes various definitions) 

e CHAPTER II — Controlling Authorities and their powers : This chapter 
explains the powers and responsibilities of various authorities. lit proposes to 
set up a public health committees at the state and district levels which are 
advisory in nature; the public health board at the state and district levels are 
proposed to be constituted as the supervisory and monitoring bodies. 

e CHAPTER III - Water-supply: Issue of water supply, testing the quality 
and the responsibilities of various authorities is specified in this section. 

¢ CHAPTER IV — Drainage: Issue of maintaining and regulating drainages is 


specified in this section 


CHAPTER V — Sanitary Conveniences: Issues of public sanitation and 


latrines is specified here 


http://www.scribd.com/doc/7 27D, hi: 
tp.//www.scribd.com/doc/7161253/Public-Health-Acts-in-India (accessed: Sth July. 2009) 


, 


e CHAPTER VI - Abetment of Nuisances: This takes into consideration both 
the private and public spaces, places of residence, public places such as 
hotels in managing waste, noise, garbage etc. which has direct links to health 


and aims to control it. 


e CHAPTER VII - National And State Health Programmes And Maternity 
And Child Welfare : On implementing national programmes 

e CHAPTER VIII - Prevention, Notification And Treatment Of Diseases : 
Number of sections in this chapter propose to control infectious diseases 
which could be general nature and notified infectious diseases. The 


authorities are vested with power even to search and entry into houses to 
prevent the disease. 


e CHAPTER IX — Mosquito Control: Mentions ways and means and the 
authority of the health officers to take steps towards mosquito control 

2 CHAPTER X & XI- Sanitation And Buildings And Lodging Houses 

e CHAPTER XII — Food Control: 

e CHAPTER XIii — Fair And Festivals 

e CHAPTER XIV — Rules & Bye-Laws 

e CHAPTER XV - Miscellaneous 


Kerala Public Health Bill more dwells on the power of authorities in managing public 
health issues such as sanitation, registration of buildings, managing diseases. The 
authorities are more specified. However, unlike in the Gujarat Public Health Bill it 
does not speak of the strengthening of the public health system, people’s participation 
and monitoring with accountability is not seen, grievance redressal and people’s rights 
are not mentioned. Special health needs of the people that are mentioned in the 
Gujarat Public Health Act does not find a place in the Kerala Public Health Bill. It is 


more authority and governance centric. 
7.0 NATIONAL HEALTH BILL” 


7.1 Background: 

There has been a growing demand from people of India for legal recognition of 
“Right to Health Care” and other health rights. Jan Swasthya Abhiyan (JSA), the 
indian chapter of global People’s Health Movement (PHM) has been leading this 


demand. JSA had collaborated with the National Human Rights Commission (NHRC) 


For details see http://www. indiaenvironmentportal.org.in/files/Draft_National_Bill.pdf (accessed 
ith August, 2009); bee. | ; 
¢tp://www.mohfw.nic.in/nrhm/Draft_Health_Bill/General/Draft_National_Bill.pdf (accessed: 11th 
August, 2009) : 
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in holding several public hearings across the country on the right to health care. The 


findings of these public hearings culminated in a set of detailed recommendations by 
NHRC to the Indian Government. This included the enactment of a national law for 
recognizing and operationalising the right to health care in India.” The prioritization 
of health as an issue also was seen in launching of National Rural Health Mission 
(NRHM)” and National Urban Health Mission (NUHM)”™ which aim at strengthening 


the public health system along with community participation. 


Many legal developments have complemented the trend of prioritizing health as an 
issue. The Supreme Court of India, in many judgements, have exhorted the 
Government to accord legal recognition to health rights, viewing them as vital 
component of the fundamental right to life. Besides, there have been many 
progressive legislations that have been enacted at the national level such as the 
National Rural Employnient Guaranteé Act (NREGA), which have addressed various © 
determinants of health. Besides, India is also a signatory to major international treates 
which have cast obligations on the governemtn of India towards health rights. Under 
the Constitution of India, Indian Government is mandated to honour these 


international obligations by enacting laws. 


These international and national circumstances have pressed for a national law on 
health in India, giving legal recognition of people’s health rights, especially under the 


Article 21 of the Constitution of India. 


7.2 The Processes Promoting The Discourse On Public Health Act: 

7.2.1 Involvement of National Human Rights Commission (NHRC): A growing 
concern with deteriorating access to Health care, and various preparatory processes 
culminated in a process where Jan Swasthya Abhiyan (JSA) launching a ‘Right to 
Health Care campaign’ it involved NHRC in its public Consultation on 6th 
September 2003, the 25" anniversary of the ‘Health for All’ declaration. The National 
Public Consultation on this occasion was attended by over 250 delegates from 16 


States of India, with presentation of over 60 cases of ‘Denial of Health Care’ from 


*? For details see http://www.mohfw.nic.in/nrhm/ =23H/G 
-nic.in/nrhm/Draft_ Health Bill/Ge /Backe : 
(accessed: 11th August 2009) tealth_Bul/General/Background. pdf 


*’ For more det 
August, 2009) 
cee : 

NUHM was launched in 2008. for details ref http: 
crore-set-aside-for-u.html (11th August, 2009) 


ails on NRHM please visit http://www.mohfw.nic.in/NRHM.htm (accessed: | Ith 


/www.livemint.com/2008/01/18000 802/Rs15000- 
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various parts of the country. Selected testimonies of ‘Denial of Health Care’ — such as 
non-availability of basic public health services leading to avoidable deaths of 
snakebite victims, women dying during shabbily equipped and conducted tubectomy 
camps, and children dying from ordinary illnesses due to unavailability of proper 
medical care - were presented to the Chairperson of the National Human Rights 
Commission, who declared these as serious human rights violations and assured 
action to ensure health rights. With the active involvement of NHRC ‘Jan Sunwais’ 
on health rights were organised in several areas, where cases of denial of health care 
are presented to government officials and a panel of pro-people experts in front of a 
mass audience of hundreds to over a thousand people. The people’s tribunals in 
various regions of various states organised in 2004 focussed on a range of health 
violations, had been organised in 2004. From July 2004 onwards, five Regional 
Public Hearings on the Right to Health Care were organised in all regions of the 
country by JSA in collaboration with the National Human Rights Commission 
(NHRC) - Western region (Bhopal, July 2004), Southern region (Chennai, August 
2004), Northern region (Lucknow, September 2004), Eastern region (Ranchi, October 
2004) and North eastern region (Guwahati, November 2004) of the country. Over 
200 cases of denial of health care were documented in the course of the campaign. 
The active involvement of the NHRC in this process, as the apex official human rights 


body in the country signified the importance of the public health issue. 


These regional public hearings culminated in a National Public Hearing on Right to 
Health Care on 16-17 December 2004 which was attended by the Central Health 
Minister, Health Secretaries / apex health officials from 22 states across the country, 
NURC officials and civil society members. Nine special sessions on key areas of 
health rights violations were organized, each led by subject specialist speakers drawn 
from the health movement - urban health rights, women’s right to health care, 
children’s right to health care, health rights of HIV-AIDS affected persons, mental 
health rights, health rights in situations of conflict and displacement, health rights in 
the context of the private medical sector, occupational and Environmental health 


rights, and right to Essential drugs. 


72.2 NHRC Recommendations: The hearing concluded with the declaration of a 


National action plan to operationalise the Right to health care — jointly drafted 
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by NHRC and JSA, during a valedictory session which included addresses by 


the Union health secretary and the Chairperson of NHRC. This National action 


plan includes recommendation for explicit recognition, delineation of content, 
legal enshrinement, effective operationalisation including adequate resource 


allocations, and multi-level monitoring with civil society involvement, related 


to the Right to Health Care. 


The recommendations include enacting of a National Public Health Services Act 
enshrining health rights of all citizens concerning the health system, a Clinical 
Establishments Regulation Act related to the private medical sector, a Health Services 
Regulatory Authority, enhancement of the Health budget to reach 3% of the GDP and 
a National Health Services Monitoring Committee with civil society participation. 
This Action plan, which forms a significant step forward in recognition of the Right.to 
“healt care, far be followed up by JSA at various levels, and implementation of this 


plan will also be reviewed by the NHRC. 


e NHRC Recommendations in Detail”: 


NHRC Recommendations for a National Action Plan to Operationalise the Right to 
Health Care / Recommendations to Government of India/ Union Health Ministry : 


e Enactment of a National Public Health Services Act with special sections to 
recognise and legally protect the health rights of various sections of the 
population, which have special health needs 

e Delineation of model lists of essential health services at various levels: 

e Substantial increase in Central Budgetary provisions for Public health, 

e Enacting a National Clinical Establishments Regulation Act to ensure citizen’s 
health rights Concerning the Private medical sector 

e Setting up a Health Services Regulatory Authority 

e Issuing National Operational Guidelines on Essential Drugs 

¢ Measures to integrate National health programmes with the Primary Health 
Care system | 

e The review the structure and functioning of the Medical Council of India to 
make its functioning more democratic and transparent. 


NHRC also gave recommendations to State Governments / State Health Ministries, 
State Human Rights Commissions (SHRC), and also invited Jan Swasthya Abhiyan 
and other civil society organisations to raise awareness on health rights. 


The text is available at JSA. National Action Plz 


in to Operationalise the Right to Health Car 
i tab) : | | | ‘ 1 Care, 
http://ww w.phm-india.org/doe/rthe/NHRCnationa ; 


Ihearing actionplan.doc (28th May, 2007) 
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7.2.3 Report of the expert group constituted by the NHRC (Dr. P.K.Dave 
Committee): 

People’s access to emergency medical care is an important facet of right to health. 

Based on the report of the expert group constituted by the NHRC (Dr. P.K.Dave 

Committee), short-term and long- term recommendations were sent to the Centre and 

to all States in May 2004. In particular, the commission recommended: 


(i) Enunciation of a National Accident Policy; 
(ii) Establishment of a central coordinating, facilitating, monitoring and controlling 
committee for Emergency Medical Services (EMS) under the aegis of 


Ministry of Health and Family Welfare as advocated in the National 
Accident Policy. 


(iii) Establishment of Centralized Accident and Trauma Services in all districts of all 
States and various Union Territories along with strengthening infrastructure, 
pre-hospital care at all government and private hospitals. 

7.3 Brief Introduction to the Bill:*° 

The proposed draft National Health Bill is a ‘framework law’ laying down an 

overarching legal framework on health at the national level. This is the first step 

towards legally recognizing ‘right to health’ while locating it within a complex, cross- 
sectoral milieu of socio-economic rights. It requires multi-sectoral, multi-level, multi- 
actors, multi-pronged legislative interventions of dedicated nature. It is a starting 
point for developing and facilitating a coherent and uniform legal response to issues 


of health, as against the existing fragmented and partial one. 


The broad framework covers people’s rights relating to health and health care; 
obligations of governments as well as private actors; core principles, norms and 
standards on health rights and obligations; institutional structure for implementation 
and monitoring; and justice mechanism for health rights. One of the key guiding 
principles of this bill is people’s participation and empowerment in their health issues, 
which is throughout woven into its contents, hoping to enhance its ownership among 


people. 


The bill recognizes that a complete response to health challenges requires specific 
legislative and policy interventions on the underlying determinants of health as well. 
hese include basically water, food, sanitation and housing. These according to the 


‘IN. Economic-Social-Cultural committee, are areas of core and non-derogable 


htt p://www.mohfw.nic.in/nrhm/Draft_Health_Bill/General/Brief_Introduction. pdf (1 Ith August, 
2009) ; 
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primary health obligations of Governments.’ The avenue that is created by this bill is 


to create a practical basis for several of these interventions to be able to converge 


around right to health. 


The hope through this law is that it would act as a critical tool to empower people 
about their health and to establish responsibilities of Governments and private actors 
to deliver health rights in a justiciable manner. While understanding the complex 
socio-economic and political underpinnings of health, it would hopeful serve as an 


addition device to stimulate and facilitate change in the life of people and society at 


large. 


7.4 The Organisation of the Content: 


eCHAPTER I - Preliminary: Short title, Extent and Commencement, 
Definitions 

e CHAPTER II - Obligations of Government in rélation to Health: This 
section focuses on the general obligations towards progressive realization 
of health and well being , core obligations towards determinants of health, 
obligations to provide access to quality health care services, specific public 
health obligations, obligations of Central Government and _ state 
governments and obligations to respect, protect and fulfil. It spells out the 
determinants of health such as essential food, safe drinking water, drainage 
and sewerage etc. 


e CHAPTER III - Collective and Individual Rights in relation to Health: 
This section lays down fundamental principles which are linked to Article 
21 of the Constitution in terms of rights such as right to health, right to 
access, use and enjoy, right against discrimination, right to dignity etc. The 
duties of users and rights of health care providers also are mentioned. 


eCHAPTER IV - Implementation & Monitoring Mechanism: The 
constitution of the National Public Health Board, State Public Health Boards 
and their composition with functions is proposed. Decentralization and 
convergence in District, Block and Village level planning and 
implementation authorities is a greater step which will become effective in 
terms of integration and convergence. 


° CHAPTER V - Redressal Mechanism for Health Rights: This section 
speaks of Disputes Resolution through Public Dialogues and Public 


Hearings (Swasthya Jan Sunwais); , institutionalizing complaints 
mechanism and remedies 


¢ CHAPTER VI - Residuary offences, penalties & immunities 


e CHAPTER VII - Miscellaneous 


7 eee nary ) 
Ibid. ; 
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7.5 Issue of uniformity and compatibility: Section 37 of the proposed draft bill has 
the provision to reconcile for uniformity and compatibility of various health related 
laws which are mentioned in Schedule III of the draft bill. This would be a great step 
towards unifying the various health related provision in innumerable laws, as also is 


proposed in the Public Health Bill of Kerala. 


8.0 CONCLUSION: 


The proposed draft public health legislations at the national level and in two states 
mark an important step forward in the public health history of India. It bridges the 
inconsistencies in various laws which have linkages to health and also gives a legal 
shape to the health rights and entitlements bringing number of issues linked to health 
care within the legal framework. It is important because the issue of public health is 
now proposed to be taken beyond the institutional mandates of clinical. establishments 
such as medical colleges and some charitable medical establishments. The State now 
owns the responsibility to improve public health and the public health infrastructure. 
It gives a legal framework to the issue of right to health and public health concerns. 
Giving a legal framework to the functioning of Public Health and operationalising it 
in terms of people’s accountability, will added to the processes of human 


development, economy and the over all progress of the nation. 
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CHAPTER 4 


SUMMARY AND CONCLUSIONS 
TOWARDS A COMPREHENSIVE PUBLIC HEALTH ACT 


1.0 THE DISCUSSION ON PUBLIC HEALTH LAW IN INDIA: The discussion 
on public health law is intricately linked to the discussion on the public health in any 
region or country. Historically too the growth of public health is organically linked to 
public health legislation. The analysis in this dissertation ‘A Study on Public Health 
Law In India With a Special Reference to Article 21 of the Constitution and Judicial 
Perspectives’ was an attempt to trace the various aspects of the public health 
jurisprudence in the context of right to life which is fundamentally established and 


defended by the highest law of the country — the Constitution of India. 


_.2.0 CONTEXT: This study on public health-law has the aspect of dealing with a 
public health system that is neglected for a long time due to the want of a consistent 
policy and approach. There has not been a comprehensive legislation to ensure 
health for all citizens even after 60 years and the policy recommendations too have 
been taken up only selectively, though India was a signatory to the Alma Ata 
declaration (1978) which promised health for all by 2000 especially by adopting a 
primary health care approach in public health. The health system is neglected under 
the influence of the neo-liberal policies and due to these factors denial to health care 


at all levels happens to all especially the poor and marginalized sections. 


Under the neo-liberal capitalist policies India has set aside public resources for the 
productive sectors of the economy (which directly benefit capital accumulation) is 
more urgent (from the business perspective) and the social sectors get only a residual 
attention by the state. The policy route to comprehensive and universal healthcare has 
failed miserably. It is now time to change gears towards a rights-based approach. 
The opportunity exists in the form of constitutional provisions and discourse, 
international laws to which India is a party, and the potential of mobilizing civil 
society and creating a socio-political consensus on right to healthcare. All these have 


to be bundled into a comprehensive health and healthcare legislation which is able to 


encompass all the issues and concerns discussed above. 
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3.0 SUMMARY OF DISCUSSIONS: 


Chapter One dealt with the understanding of health, right to health and public health 
and tried to bring about the linkages of public health and article 21 of the Constitution 
of India which guarantees fundamental right to life with dignity. The implications of 
right to life with dignity are rooted in India’s international commitments to various 
treaties and declarations which oblige the country to make right to life with dignity 
operational in the country. Right to health and public health which is an approach to 
create those conditions for ‘well-being’ are in that sense are very closely linked to 
right to life. A public health with universal health care system with the in-built 
principle of equity to be made operational in terms of availability, accessibility, 
affordability, appropriateness is the fundamental right of every citizen. The pubic 


interest litigations in India with judicial activism have established such a linkage. 


Chapter Two traced the evolution of public health jurisprudence whose history iS 
‘linked to’ the’ fundamental ‘rights jurisprudence ushered by the judicial activism 
through historical tools like public interest litigations. Proactive judicial interventions 
played a great role in the last three decades in establishing an unassailable link 
between right to health and right to life. Various aspects of public health such as 
compensation claims by citizens against the state, the right of government employees 
to claim medical care, claims to health care from various state authorities, establishing 
of the emergency medical care as fundamental right, establishing a strong linkage 
between right to life and healthy environment, workers’ health, rights of the 
HIV/AIDS patients and mentally ill persons, women’s reproductive rights, right to 
essential drugs, rights of patients as consumers against medical negligence etc. were 
adjudicated by the Apex Court of India which paved the way for the courts to 
understand various dimensions of public health. | This process has been reinforced 
by National Human Rights Commission by deciding various cases on health care 
related issues in the lines of human rights thus adding the dimension of human rights 


to health. 


In Chapter Three the significance and importance of public health law is stressed and 
an analysis of the model public health law and the public health draft legislations 
which have been proposed in Gujarat, Kerala and at the national level in the year 


4009. The bills are a positive step towards unifying all different laws to have an 
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integrated approach to public health and give a legal & justiciable framework to 


public health. 


The history of public health law has played a key role in addressing the issue of public 
health in India so far. The judiciary have played a great role in developing the body of 


jurisprudence which has led to the thought of public health legislations in India. 


4.0 FROM: HEALTH LAWS TO ‘A PUBLIC HEALTH LAW’ - A JOURNEY 
FROM CONTRADICTIONS TO COMPATIBILITY: 

4.1 Right to Life devoid of Right to Health - Contradictions: It was fairly clear in 
the Constituent Assembly that there was an unambiguous stand reflecting health as a 
matter of governance rather than an individually claimable or enforceable right. The 
constitution has kept civil and political rights as ideological preference and the socio- 
economic rights are kept 1 in the arena of directive principles. Hence the health related 
matters have become targets of directions of State rather than enforceable rights. 

Besides, being placed in the State list, health suffers immensely. Hence health was 
construed as an outcome of collective endeavor of the State’s governance rather than 
as a consequence of an enforceable fundamental human right. By having kept it out of 
the purview of fundamental right, health has got a back seat and has taken 60 years to 
be considered part of right to life. 


Judiciary has played its rule by liberalizing the narrow contours of locus standi 
resulting in public interest litigation and also by forcing the state to implement some 
of the aspects of directive principles on par with the fundamental rights. Right to 
Primary Education is one such illustration. 

However, health did not find political mileage in India and only token respect was 
given to right to health by way of some laws and judicial interpretation of these laws. 
However, keeping the framework of human rights as the background it is now 
important to state that health is a public or social good and hence the role of the state 
is very critical. Healthcare is a general public concern and hence governments are 


responsible for assuring it and this is best done through a mandate by law which 
makes the government accountable for it. 
4.2 Federal structure and State subject of health: Under the schedule VII, health is 


listed in the State list to make laws and rules. However, health being such an integral 
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part of the development of the nation, being relegated to the state list, has been left to 
the mercy of the states. Hence, though India signed the Alma Ata declaration, and 
also been signatory to various international treaties and covenants, has not been able 
to make progress in health. As the states have their own agenda and many a time are 
not in sinc with the Centre due to political reasons, have not made health a priority 
area. People have had to wage diverse battles at the state levels to make health a 
serious agenda. This has led to multiplicity of laws and multiplicity of approaches. 


The least that is required is to put health in the concurrent list, if not the union list 


which should be its prime place. 


4.3 No LAW but many laws: In India there is no comprehensive legislation on 
health and healthcare as yet. What we have are laws which cover selective aspects of 
health and healthcare and often these violate the principles of universality and non- 
discrimination. So we have social security laws which protect health interests of a 
selected class of the workforce like. the. Factories. Act, the -ESIS Act and Maternity 
Benefit Act, laws to deal with healihesne establishments like the Hospital and clinical 
establishment registration acts of different states, laws to deal with epidemics like the 
Epidemic Diseases Act, Notifiable Disease Act and the various state Public Health 
Acts, laws to prevent quackery, professional misconduct and malpractice like the 
Medical Council of India Act, Organ Transplantation Act, laws to assure quality like 
the Drugs and Cosmetics Act and the Prevention of Food Adulteration Act, Blood 
Banks Act, laws to deal with negligence like COPRA, The MTP Act for abortion, the 
PNDT Act to prevent sex-selective discrimination, laws for environment health like 
Prevention of Pollution Act, Biological Diversity Act, Hazardous substances Act, 


laws for occupational health like the Workmen’s compensation Act etc,| 


4.4 Irrational Division of Sectors: Drugs and medicines are an important part of 
medical and health care. The pharma industry is a very big stake holder in making or 
un-making of policies. In the union ministry, the drugs and medicines come under the 
ministry of fertilizers and petro-chemicals which have no co-ordination with health. 
Today, with the patents regime put in place, drugs emerge as one of the core areas 


where the health rights of patients are violated. This needs to regulated and facilitated. 


i 


e« annexure 3 for Plethora of Laws and legislations which have bearing on right to healthcare 
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4.5 Need for a Constitutional Amendment to declare health care as fundamental 


right: The problem with the existing legislation is that it is piecemeal and addresses 
its objectives without contextualizing them in the overall context of the human right 
to health. They suffice to deal with specific situations or for specific persons but they 
don’t have a generic applicability. A review of cases under these various legislations 
(in chapter 2) indicates the inadequacies of these laws from the perspective of rights. 
As an interim arrangement these laws have served a limited purpose and guaranteed 
protection when violations take place. However, these laws do not provide a general 
right to health and healthcare and for the latter to happen all these laws have to be 
brought under the umbrella of an apex law which mandates the right to health and 
healthcare. This apex law must be contextualized within the framework of the 
ICESCR and other international covenants as well as the provision of the directive 
principles of the Indian Constitution discussed above and must facilitate the 
organization of the healthcare.system into a regulated system which is under a public 
authority and financed by pooling all resources available in the country. To support 
this legislation a constitutional amendment to establish right to health and healthcare 


must also be put in place. 


Comprehensive health legislation is absolutely essential to translate policy into 
practice. Health legislation reflects and makes explicit the health policy, and decision 
making, the crucial act of politics, ee remain a dead letter if not backed up by 
legislation (WHO, 1988 a). Thus health legislation becomes an important tool for 
implementation of health policy and provides the managerial and administrative basis 
for the development of health systems. It is this latter element that is missing in India 


due to lack of comprehensive health legislation. 


5.0 TWO ASPECTS OF THE PROPOSED LEGISLATION: 
5.1 Mandating that health care is a right and the assurance of a specified mix of 


health services as per the core content. 


The first one is the political commitment which translates policy into action and the 
second is the functional details of how the system will be controlled and made 
accountable. It reiterates the importance of universality and non-discrimination as the 
foundation principles of health legislation which should assure equity in access, 


especially class, caste, gender, differently-abled, geographical and financial equity. 
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The health legislation will have to also work out the organizational and financing 


framework for the entire healthcare system. 


Both public and private healthcare has to be factored into the universal access 
healthcare system and all finances have to be pooled into a common kitty which is 
administered and controlled by a multi-stakeholder public authority. The Canada 
Health Act which mandates public spending for physician and hospital services is one 
good example to learn from. Through this Act, the federal government ensures that 
the provinces and territories meet certain requirements, such as free and universal 
access to insured health care*. Apart from this Canada also has other legislation which 


regulates specific aspects of provisions under the Canada Health Act. 


5.2 Regulation of the larger healthcare system which includes private provision 


of various health and related services. 


The regulatory dimension is the second aspect of healthcare legislation and it is see in 
the study that it exists ina piecemeal way. Many of these specific laws would need to 
be brought in line with the apex legislation and strengthened accordingly. Regulation 


needs to cover a very wide arena linked to the healthcare system. 


6.0 SUGGESTIONS FOR THE REGULATION OF THE HEALTH SECTOR: 
The following suggestions on regulation encompass the entire health sector. However, 
they are not an exhaustive list but only some major important areas needing regulation 


or where it exists strengthening it. 


1.Nursing Homes and Hospitals : 


= Setting up minimum decent standards and requirements for each type of unit; 
general specifications for general hospitals and nursing homes and special 
requirements for specialist care, example maternity homes, cardiac units, 
intensive care units etc.. This should include physical standards of space 
requirements and hygiene, equipment requirements, humanpower 
requirements (adequate nurse:doctor and doctor:beds ratios) and their proper 
qualifications etc... 

= Maintenance of proper medical and other records which should be made 
available statutorily to patients and on demand to inspecting authorities. 


. 


2 There are five main principles in the Canada Health Act: 1. Public Administration: All administration of provincial health 
insurance must be carried out by a public authority on a non-profit basis. They also must be accountable to the province or 
territory, and their records and accounts are subject to audits. 2. Comprehensiveness: All necessary health services, including 
hospitals, physicians and surgical dentists, must be insured. 3. Universality: All insured residents are entitled to the same level of 
health care. 4. Portability: A resident that moves to a different province or territory is still entitled to coverage from their home 
province during a minimum waiting period. This also applies to residents which leave the country. 5. Accessibility: All insured 
persons have reasonable access to health care facilities. In addition, all physicians, hospitals, etc, must be provided reasonable 
compensation for the services they provide. (http:/aws justice gc.ca/en/C-6/233402 him) (accessed 27th May 2007) 
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Setting up of a strict referral system for hospitalisation and secondary and 


tertiary care ; : 
Fixing reasonable and standard hospital, professional and service charges. 


Filing of minimum data returns to the appropriate authorities for example data 
on notifiable diseases, detailed death and birth records, patient and treatment 
data, financial returns etc.. 

Regular medical and prescription audits which must be reported to the 
appropriate authority 

Regular inspection of the facility by the appropriate authority with stringent 
provisions for flouting norms and requirements 

Periodical renewal of registration after a thorough audit of the facility 


. Physicians and other medical practitioners : 


Ensuring that only properly qualified persons set up practice 

Compulsory maintenance of patient records, including prescriptions, with 
regular audit by concerned authorities 

Fixing of standard reasonable charges for fees and services 

Regulating a proper geographical distribution 

Filing appropriate data returns about patients and their treatment 

Provision. fer continuing medical education on-a periodic basis’ with licence 
renewal dependent on its completion 


. Diagnostic Facilities : 


Ensuring quality standards and qualified personnel 

Standard reasonable charges for various diagnostic tests and procedures 
Audit of tests and procedures to check their unnecessary use 

Proper geographical distribution to prevent over concentration in certain areas 


. Pharmaceutical industry and pharmacies : 


Allowing manufacture of only essential and rational drugs 

Regulation of this industry must be switched to the Health Ministry from the 
Chemicals Ministry 

Formulation of a National Formulary of generic drugs which must be used for 
prescribing by doctors and hospitals 

Ensuring that pharmacies are run by pharmacists through regular inspection by 
the authorities 

Pharmacies should accept only generic drug prescriptions and must retain a 
copy Of the prescription for audit purposes 


. Health insurance and third party administration: 


Health insurance should be allowed only as a not-for-profit sector 
National and social insurance must be under public authority 
Premiums must be negotiated through a multi-stakeholder mechanism 
Insurance coverage must be comprehensive 


Insurance companies must directly settle claims with hospitals and physicians 
Insurance data must be in public domain 


Individual based exclusions should not be permitted 
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Insurance must also cover preventive and promotive healthcare, maternity, 
dentistry and ophthalmic services 


Apart from the above there are other areas which regulation has to cover like patients 
rights (informed consent, privacy, access to records etc.), complaints redressal, 
reproductive technologies, organ transplantation, human experimentation, euthanasia, 
mental health, disabilities etc. Many of these laws exist in some way but they need to 
be linked and brought in line with the apex legislation which will be formulated 
within the rights perspective. And finally regulation has very little meaning if there is 
no audit agency to monitor what is happening. If we want to establish right to 
healthcare then we have to transcend the policy route and translate it into a legal route 
within the human rights framework. This is the only way to assure political 


commitment for right to health and healthcare. 


7.0 CONCLUSION: NEED FOR A COMPREHENSIVE HEALTH 
_ LEGISLATION 


Global experience clearly shows that countries which have established universal 
access to healthcare have been able to do it with comprehensive legislation that has 
organized the healthcare system under a common umbrella and pooled resources to 
deliver structured and regulated health services to its citizens. Legislation covers all 
dimensions of health and healthcare so that the issues and concerns highlighted above 
like access, provision of adequate infrastructure, discrimination, negligence, 
malpractices, quackery, healthcare systems, quality standards, occupational and 
environment health problems, reproductive health issues, violation of rights, 
allocation of resources, professional conduct, rights of patients, and protection against 
epidemics etc. can be taken care of. All the existing laws have been formulated in 
response to a specific situation or an issue. There has never been an attempt to 
legislate a comprehensive law covering the major aspects of health and healthcare. 
The latter can only emerge from a comprehensive health policy. Historically India had 
two opportunities, one in the Bhore Committee Report on the eve of Independence, 
and the second post Alma Ata when the 1982 National Health policy was formulated. 
Both these opportunities to translate the policy into law were lost because the 
approach to health and healthcare was a program based one and not a comprehensive 


approach to establish universal and non-discriminatory access to healthcare. 
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“By-Laws (as modified up to 25" july 1989) 
Maharashtra Medical Council Act, 1965 (Bare Act) Maharashtra Act No XLVI of 1963 (as 

*By Laws modified up to 2"° April 1992) 


Maharashtra Nursing Home Registration 

Maharashtra Regulation Of The Use Of Pre-Natal 

The Maharashtra Nursing Council By Laws 1973 
Maharashtra Civil Medical Code 


The Indian Medical Degrees (Maharashtra Extension | lle — el 
& Provision For University ) Act 1961 
Maharashtra Council Of Indian Medicine Rules, 

i 
Maharashtra Council Of Indian Medicine (Election) 


hs 3 4 sal 

Court Of Examiners Of Homeopathic & Biochemic 

Systems Of Medicine, Bombay Examinations 

(Revaluation Of Answer Book) By Laws 1985 

(Conditions of service at registrar &-staff) | Maharashtra | - 

’ Systems Of Medicine © Rules, 1968 

Court Of Examiners Of Homeopathic & Biochemic 

Systems Of Medicine, - Bombay 

The Bombay Medical Act (Bare Act), 1912 

A) The Bombay Medical (Amendment) Act, 1916 BOMBAY ACT No IV of 1916 

Bare Ae lie eee 
B) The Bombay Medical (Amendment) Act, 1918 
(Bare Act) ; 


Maharashtra Board & Faculty Of Ayurvedic & Unani . 
The Maharashtra Kidney Transplantation Act 1982 
Rules & Regulations Of The Bombay Medical 


Council 1913 Bombay 


Bombay Anatomy Act, 1949 


| ene oot ae 

Bombay Anatomy Rules 1950 ee aie.  — 

The Bombay Public Trusts Act,1950 eS ee 

The Nizam's Institute Of Medical Sciences Act, 1989 S Andhra 
Pradesh 


Kerala Private Hospital (Control Board) Bill 1997 nme oe Kerala 


Tamil Nadu Private Clinical Establishments Tamil Nadu Private Clinical 
(Regulation) Act, 1997 establishments (Regulation) rules 1998 Tamil Nadu 


The Madras Medical Registration Act(Bare Act) MADRAS ACT V OF 1914 


The Rules & Regulations Of The Madras Medical 
Council 1914 Madras 
The By Laws Of The Madras Medical Council1914 [Madras 
The West Bengal Clinical Establishments Act, 1950 West Bengal Act LVI of 1950 (modified 

up to 1° march 1995) 


The Bengal Medical Act 1914 (Bare Act) BENGAL ACT NO. IV OF 1914 Bengal 


West Bengal 


Karnataka Private Nursing Home(Regulation) Or Karnataka 
Ordanance 1976 ‘ : 
INDIVIDUAL 
| The Hospitals & Other Institutions(Redressal Of 
| Grievances) Bill, 1988 ‘ i ‘ i! Central 
| The Dentist Act 1948 (Modified up to the Ist march 1987) Central | 
Central 


The Registration Of Births & Deaths Act 


‘Bombay Homoeopathic Practitioners Act, 1959 (Bare | BOMBAY ACT NO XII OF 1960 (As __ 


modified up to 28” July 1989) 


BOMBAY ACT NO XXVI OF 1938, nies | 
(Indian Systems) Maharashtra 


Maharashtra Act No XX VIII of 1961 (for 
Ayur/Sitthal/ unani - modified up to 31* 

Oct. 1985 
ACT NO XIV OF 1994 ( modified up to 
1962) Maharashtra 


Maharashtra Act No. XL of 1966 


The Bombay Homoeopathic Practitioners Act, 1959 Bombay Act No XII of 1960 ( As 
(Bare Law) modified up to 25" July 1989) Maharashtra 


Maharashtra Homeopathic & Biochemcial 
Maharashtra 


Practioners Rules 1961 
Maharashtra 


Maharashtra Dentists (Ethical Conduct) Rules, 1968 


Bill No II of 1924 


Act No 28 of 1986 Andhra 
Pradesh 


Mysore Act No 9 of 1962 With The 


Mysore Ayurvedic & Unani Practitioners 


Registration & Medical Practitioners 


Miscellaneous Provisions Rules, 1964 
Bombay 


Bombay Medical Practitioners Act, 1938, (Bare Act) 


The Maharashtra Medical Practitioners Act, 1961 


(Bare Act) Maharashtra 


The Bombay Nurses, Midvives & Health Visitors 


Act, 1984 
The Maharashtra Nurses Act, 1966 (Bare Act) 


The Maharashtra Nurses (Preparation Of List) Rules 
1970 

The Bombay Nurses, Midwives & Health Visitors 
Registration Act, 1935 (Bare Act) 


Bombay Act No VII of 1935 


The Maharashtra 
Medical Practitioners (Publication Of Medical List) 
Rules 1966 ° pew ° woes 
The Maharashtra Medical Practitioners (Enquiry Into 
Misconduct) Rules 1969 

Bombay Dentists Rules, 1951 

The Madras Nurses & Midwives Bill 

The Information By The Madras Medical Council 
For The Guidance Of Registered Doctors Including 
"A Code Of Medical Ethics” Approved By The 
Government 1917 | | 

Andhra Pradesh Medical Practitioners Registration 
Act, 1986 

The Mysore Ayurvedic & Unani Practitioners 
Registration & Medical Practitioners Misceallenous 
Provisions Act, 1961 


The Opium Act, 1857 (Bare Act) 
The Bombay Dangerous Drugs Rules 1935 
The Drugs & Cosmetics Act 1940 (Bare Act) 
The Pharmacy Act, 1948 


The Medicinal & Toilet Preparations (Excise Duties) 
Act, 1955, (Bare Act) 


PHARMACEUTICAL 


ACT No 13 of 1857 With The Opium Act 
1878 (ACT No, 1 of 1878) 
( 23 OF 1940 ) As modified up to 1* June 
1984 Central 


eee. eat 
ACT NO 60 OF 1955 With the Medicinal 
& Toilet Preparations Rules (Excise 
duties) Rules, 1986 Central 
ig 


he Bombay Drugs (Control) Act, 1989 (Bare Act) BOMBAY ACT No XI of 1960 Maharashtra 


The Drugs (Prices Control) Order, 1995 Under Section 3 of the Essential 
Commodities Act 1955 (CENTRAL) 
(ACT No 14 of 1987) With The State 
Mental Health & Central Rules, 1990. 
Act No 4 of 1912 vege 


Central 


The Mental Health Act, 1987 (Bare Act) 


Central 


The Indian Lunacy Act, 1912 (Bare Act) Central 


(This list is only illustrative and not exhaustive) 
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